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Editor-in-Chief’s Note

ABOUT ISSUE 1 OF 2022

his is the first issue of Access to Justice in Eastern Europe in 2022 and I am delighted to

present our authors’ contributions. This year is marked with a few very important events —

we are going to celebrate 25 years since the ratification of the European Convention

on Human Rights in 1997 and 10 years since the adoption of the Criminal Code of
Ukraine. Special issues are an essential part of academic publishing, and in honour of these years
we prepared a few very important and interesting collections joined by a single topic. These were
issues related to 1) justice during the Covid-19 Pandemic', 2) justice in Ukraine during the period
of independence?, 3) on the Occasion of the 70th Anniversary of the European Convention on
Human Rights®, 4) the special edition related to the development of Alternative Dispute Resolution
development in Europe®. I am delighted to note the attention of readers to these issues and that
the published results are widely discussed and used by academics. We are continuing to follow this
tradition, and the AJEE special issue for this year will be announced soon.

The research articles section opens with the article related to a very important practical issue
in procedural law and the theory of law - the division of cases into easy ones and hard ones.
It seems that the digitalisation of justice may significantly impact this division because of the
courts’ decision-making processes in such cases. In this essay, the author examines whether
the solutions proposed by legal positivism (such as applying syllogisms and precedents) are
sufficient to deal with easy cases and what factors analysed by legal realists have an impact
on judges when making decisions in hard cases. I am delighted to note that the study takes a
broad approach, considering psychological factors, such as hindsight bias, intuition, hunches,
the anchor effect, laziness, unwillingness to take responsibility, or the gambler’s fallacy, as
well as social factors, like upbringing, life experience, social relations, gender, age, education,
etc. I would support the author’s conclusions that ‘easy cases should eventually be delegated
to artificial intelligence to resolve, whereas hard cases will remain in the competence of
human judges, at least until technological development reaches a certain level’ and admit
that this is currently happening around us. Human beings continue to manage the ‘hard’
cases in all areas, while the ‘easiest’ are moved to digital tools, and this is spreading rapidly.
Learn more about this topic and why and how these changes occur in the article of a young
and promising researcher from Vilnius University, Goda Strikaité-Latusinskaja.

1 | Izarova About Special Double Issue 2-3/2020 “Justice under the Covid-19 Pandemic” 2020 2/3(7)
Access to Justice in Eastern Europe 74-77.

2 I 1zarova About Issue 3 of 2021 and the Evolution of Justice in Ukraine During the Period of Independence
2021 3(11) Access to Justice in Eastern Europe 5-7.

3 | Izarova, S Kravtsov ‘About the Special Issue on the Occasion of the 70th Anniversary of the
European Convention on Human Rights’ 2021 1(9) Access to Justice in Eastern Europe 5-7.

4 | Izarova About Special Issue in Access to Justice in Eastern Europe, 2019, Issue 3 (4), Pp. 4.
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A fresh and interesting perspective on derivative lawsuits and the right to file such a lawsuit
was included in this issue. The regulation of derivative lawsuits differs in each jurisdiction,
despite sharing common features, raising a variety of issues to be resolved. The author points
out several issues and their possible solutions, which could be implemented in Ukrainian
legislation. It is a great pleasure for me to highlight that the author Heorhii Smirnov is a
postgraduate Student of our Law School at Taras Shevchenko National University of Kyiv.

An excellent study related to land rights disputes and the effective protection of rights was
prepared by Oleh Ilnytslyi and Ivan Boychenyk. The choice of an effective and appropriate
method of protection is one of the most important stages of legal proceedings because
it determines the achievement of the proceedings’ goal. Procedural legislation and the
practice of its application to unresolved issues have limited methods of protection in cases
of the rights and interests of persons to land by courts of different jurisdictions and limited
possibilities for cross-application. I highly recommend reading this article to discover more
about how procedural legislation and the practice of its application to unresolved issues have
limited methods of protection in cases of the rights and interests of persons to land by courts
of different jurisdictions and the possibility of their cross-application in Ukraine.

I also particularly want to draw the attention of our readers to the very interesting and
inspiring note prepared by Dobrostawa Szumito-Kulczycka from Jagiellonian University as
part of the ‘Costs of a Criminal Trial in View of an Economic Analysis of Law’ project. In
her article, prof. Szumito-Kulczycka points out three fundamental factors determining the
amount of the expenses, i.e., the fact of the accused being imprisoned during the proceedings,
the use of scientific evidence (opinions produced by expert witnesses), and the participation
of a public defender remunerated by the State Treasury.

Joanna Bodio’s review on the book ‘Implementation of the principle of the best interests of the
child in mediation in matters concerning the exercise of parental authority and contacts’, edited
by Joanna Mucha, appears in our issue as well.

This monograph was prepared with the wide participation of colleagues from European states
and focused on a very important goal — the thesis that in court proceedings in matters relating
to a child and mediation in matters concerning the exercise of parental rights and contact with
a child, the primary value to be protected should be the best interests of the child.

I would like to thank both of my colleagues - the reviewer and the editor of this excellent
book - and sincerely hope that we will continue this promising and important research.

A few notes have also been included in this issue due to their interesting insights and
importance for further research.

Finally, let me share our latest announcement.

At AJEE, we made Online First Articles so that we could publish articles online as soon as
they are reviewed, accepted, edited, and corrected. In some cases, authors face publishing
delays, even though their work is complete. Online First Articles helps to address this
problem by making articles available as soon as they are ready.

From now on, articles that have been fully corrected and finalised will appear here, on our
website, available for our readers to use and cite.

Please enjoy this immediate access to the latest high-quality content!

Editor-in-Chief

Prof. Iryna Izarova

Law School, Taras Shevchenko National University of Kyiv,
Ukraine

This is an open-access article distributed under the terms of the Creative Commons Attribution License (CC BY 4.0), which permits 7
unrestricted use, distribution, and reproduction in any medium, provided the original author and source are credited.
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Summary: — 1. Introduction. — 2. Dividing Cases into Hard Ones and Easy Ones. — 3. The Ways of Resolving Cases
Proposed by Legal Positivism. — 3.7. Syllogisms as a Way to Resolve Cases. — 3.2. Application of Analogy (Precedent). —
4. Legal Realism and Hard Cases. — 4.1. Psychological Factors that Determine Decision-Making. — 4.2. Sociological Factors
Determining Decision-Making. — 5. The Dichotomy of Hard and Easy Cases and Artificial Intelligence. — 6. Conclusions.

Keywords: hard cases, legal positivism, legal realism, artificial intelligence.

Background: The term ‘hard cases’ trace back to Herbert Lionel Adolphus Hart who was one of
the first legal philosophers who directly used it in his works and Ronald Myles Dworkin to whom
the development and establishment of this concept in legal language is linked. Even though these
two legal philosophers in one of the most famous - The Hart-Dworkin - legal debate couldn’t
agree on certain things, they both agreed that when dealing with hard cases, there is a need to act

1 PhD candidate in Law, lecturer and researcher affiliated with Vilnius University Faculty of Law Department
of Public Law, Lithuania g.strikaite@tf.vu.lt https://orcid.org/0000-0003-1284-5783
Corresponding author, solely responsible for writing, conceptualization, data curation, methodology.
Managing Editor - Dr. Olena Terech. English editing — Dr. Sarah White.
Competing interests: No competing interests were disclosed.
Copyright: © 2022 G Strikaité-Latusinskaja. This is an open access article distributed under the terms of
the Creative Commons Attribution License , (CC BY 4.0), which permits unrestricted use, distribution, and
reproduction in any medium, provided the original author and source are credited.
How to cite: G Strikaité-Latusinskaja ‘Can We Make All Legal Norms into Legal Syllogisms and Why is
That Important in Times of Artificial Intelligence?” 2022 1(13) Access to Justice in Eastern Europe 8-24.
DOIL: https://doi.org/10.33327/AJEE-18-5.1-a000095
Disclaimer: The author declares that her opinion and views expressed in this article are free of any impact of
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creatively in order to resolve such a case properly. The division of cases into easy ones and hard
ones gradually lost its popularity, even in legal theory, but perhaps it can be resurrected and used
these challenging times to help meet the challenges prompted by technology?

Methods: This paper analyses the dichotomy of hard and easy cases as well as circumstances
relating to the courts’ decision-making processes in such cases. The essay examines whether
the solutions proposed by legal positivism (such as applying syllogisms and precedents)
are sufficient to deal with easy cases. The paper also examines what factors analysed by
legal realists have an impact on judges while making decisions in hard cases (for example,
psychological factors, such as hindsight bias, intuition, hunches, the anchor effect, laziness,
unwillingness to take responsibility, or the gambler’s fallacy, as well as social factors, like
upbringing, life experience, social relations, gender, age, education, etc.). Given that the
article is theoretical in nature, logical, systemic, teleological methods dominate. Both
descriptive method and scientific research method were used as well.

Results and Conclusions: The author concludes that easy cases should eventually be delegated
to artificial intelligence to resolve, whereas hard cases will remain in the competence of
human judges, at least until technological development reaches a certain level.

The uncertainty regarding how judges make decisions raises doubts about compliance
with both the principle of legitimate expectations and the principle of legal certainty and
contributes to the lack of trust in the judiciary in general. The analysis of court decisions
is important not only for private interests (parties of the proceedings) but for the public
interest as well, since court decisions that shape case law are also important to society.
Moreover, the analysis of what lies behind the discretion of judges and for which types of
cases certain decision-making methods are most appropriate and effective is useful not only
for the parties in a court case and society but also for the judges and courts themselves.

In 2019, France became the first country in the world to criminalise research on individual
judges and predictions of their future decisions.? These violations are currently punishable
by up to five years in prison. Naturally, the question arises, why should the activities of judges
not be analysed? This paper invites us, in R. A. Posner’s words, to focus on helping judges
cope with complexity because, inter alia, they need instruction in the cognitive abilities
and psychological characteristics of judges, jurors, and witnesses, as well as instruction in
avoiding fallacies in reasoning.’ The analysis of the decision-making process is considered to
be beneficial for the courts, individual judges, and the public.

The administration of justice is the prerogative of the courts, implemented when the courts
make decisions that are subject to requirements of legality and reasonableness. The proper
exercise of this exclusive competence directly correlates with greater trust in the courts.
Increasing public confidence in the judiciary system is a constant goal of all courts worldwide.
The absence of a single common formula for judicial decisions poses a risk of mistrust in the
courts and directly correlates with the principle of legal certainty. Accordingly, this analysis
of a judges decision-making is likely to provide some legal certainty and thus promote
greater trust in the judiciary.

Art. 109 of the Constitution of the Republic of Lithuania enshrines that: ‘When considering

2 Art. 33 of the Law on 2018-2022 programming and reform for justice of France.
3 RA Posner, Reflections on Judging (Harvard University Press 2013) 346.

This is an open-access article distributed under the terms of the Creative Commons Attribution License (CC BY 4.0), which permits 9
unrestricted use, distribution, and reproduction in any medium, provided the original author and source are credited.
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cases, judges shall obey only the law’* The positivistic approach to decision-making
embedded expressis verbis raises the question of whether this decision-making approach is
still sufficient in modern times.

Before analysing the dichotomy of hard and easy cases, it should be noted that there are no
uniform definitions of these concepts in legal doctrine. The theory of hard cases has been
proposed by representatives of legal positivism — H. L. A. Hart’s “The Concept of Law’ describes
hard cases as situations where rational and informed lawyers may disagree on which of the
answers is legally correct. According to him, in such cases, the law itself is fundamentally
incomplete — it simply does not provide an answer to the questions raised in such cases. As
H. L. A. Hart claims, different principles supporting competing analogies may arise in each hard
case; therefore, a judge will often have to choose between them, relying, like a conscientious
legislator, on his or her sense of what is best and not on any pre-established order of priorities
prescribed by law.? R. Dworkin, a representative of a unified theory of law, categorically opposed
these ideas and argued that those are the cases where the result is not clearly dictated by statute
or precedent, but the judge’s duty, even in hard cases, remains the same: to reveal the rights of
the parties rather than to retrospectively create new ones. According to Hart, the structure of
law is complete - it is an all-encompassing empire of law — so every legal question has right and
wrong answers, answers in accordance with the law and contrary to the law. The judge must
discover the law, not create it.° Without going into the discourse of whether judges in hard
cases create law or interpret it, the opposite views outlined above show something in common
regarding this chapter: hard cases cause uncertainty about to what approach to choose - which
legal norm or which method of interpreting a certain norm. Thus, cases in which alternatives
arise from which the judge must choose are deemed to be hard cases.

This definition of hard cases is quite abstract and requires a little more detailed investigation.
The word hard is defined as difficult to understand or solve.” Linguistically speaking, the
cases that require a great deal of effort from a judge to resolve them correctly are indeed
hard. In fact, another definition of the word hard is simply the opposite of the word easy.
This is how the concept of hard cases will be explored further - as an opposite to easy ones.
As mentioned before, there are different approaches to the concept of easy cases. Both the
initiative of the Estonian Ministry of Justice to create a ‘robotic judge’ to solve disputes on
petty cases amounting to less than €7000 and the initiative to reform the judiciary system
in England and Wales to enable new technological solutions to decide cases under £25,000
online show that in some countries, cases are divided into easy and hard ones based on the
amount of a claim. Naturally, the question arises as to whether such a correlation between the
amount of the claim and the complexity of a case is justified. After all, there are many cases
where the financial expression of a dispute related to morality or religion is relatively small,
but its value and significance for the law and thus, the complexity, are enormous. A claim
to recover damages in the amount of several thousand euros, but arising from, for example,
a failure to satisfy the conditions of an agreement of purchase and sale, could be resolved
in a very simple manner, even though the amount of the dispute would be relatively high.
Consequently, the division of cases into hard and easy based on the amount of a dispute, as

4 Constitution of the Republic of Lithuania, 1992.
HLA Hart, The Concept of Law (3rd edn, Clarendon Press 1994) 275.

6 R Dworkin, Law’s empire (Belknap Press 1986); R Dworkin, Taking Rights Seriously (Bloomsbury
Publishing Plc 2013).

7 A Stevenson, Oxford dictionary of English (Oxford University Press 2010) 799.
10
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well as, for example, based on the scope or a number of parties or charges, are relative and do
not reflect the real complexity of the case.

It seems most appropriate to understand easy cases as ones where there are only primitive,
uncomplicated legal questions to which the answer is obvious, and such a case can be resolved
by applying the relevant legal norm. This approach is supported by professor V. Mikelénas - if the
applicable legal norm is completely clear both from the linguistic and other points of view; there is
no need to interpret it. In easy cases, the judge may resolve a case without interpreting the law. Easy
cases are those in which judgments are easily reasoned and made - they are made almost without
thinking.® In principle, in an easy case, the judge does not have to decide which of several possible
options to choose, and legal reasoning becomes essentially unnecessary, as no one questions why
that particular legal norm is applicable, and the case is resolved in that way. To conclude, simplicity,
obviousness, and comprehensibility of the arguments of the adopted judgment are the features by
which an easy case should be defined. According to R. A. Posner, such cases are easy to decide
by virtue of being controlled by existing law.” Therefore, hard cases are fundamentally different
from easy cases since easy cases are clearly governed by existing law, and the right decision is
obvious, whereas in hard cases, other factors must be used to make the right decision. Hard cases
are special, non-traditional, atypical, exceptional cases where there is a lack of legal regulation or
improper enshrining of legal norms. Thus, in hard cases, it is not enough for judges to rely on a
legal norm (as in easy cases), considering that there is no appropriate legal norm, or its application
would be manifestly incorrect. In such cases, judges seek a solution, for example, while trying to
determine the legislative intent of the legislature or with the help of principles of law.

After discussing the common features of both hard and easy cases, it is important to analyse
the importance of this division. First of all, the decisions in hard cases must be fairly and
convincingly reasoned by judges. The judge must, in a sense, convince others why he or
she has chosen a certain way to resolve the case (as mentioned, in hard cases, there is no
single, clear solution), whereas the legal norms applicable in easy cases are clear, so there is
no need for a judge to interpret them. In these cases, over-argumentation could even have
a negative effect —the judge could risk saying too much about a certain established practice
or the meaning of a legal norm. Secondly, the role of the judge in the decision-making also
depends on where the particular case will be assigned. In easy cases that can be resolved by
deduction, a detailed legal analysis would be redundant and would not be in line with the
principle of legal effectiveness. In difficult cases, on the contrary, judges must put a lot of
effort into finding the right solution. In this essay, the division of cases into hard and easy
is particularly important, as the aim will be to show that the methods of resolving cases
proposed by legal positivism are only suitable for easy cases, while in hard cases, judges are
often influenced by factors identified by legal realism.

A judge in a democratic mechanism does not have the right to be Shakespeare.*®

A. Comte’s positivist philosophy, which laid the foundations for the doctrine of legal
positivism, sought to formulate new, clear, and precise principles of the social world,

8 D Mikeléniené, V Mikelénas, Teismo procesas: teisés ai$kinimo ir taikymo aspektai (Justitia 1999) 21.
9 RA Posner, The Problems of Jurisprudence (Harvard University Press 1990) 161.

10 T Berkmanas, Ar lingvistinis neapibréZtumas uzkerta kelig teisés vieSpatavimo (rule of law)
jsigaléjimui?’ (2002) 1 (1) International Journal of Baltic Law 52.
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analogous to the laws of nature. As a result, the representatives of legal positivism sought to
purify the law, separate it from values, and objectify it. In a much-simplified version of legal
positivism, a judge’s activity in interpreting the law and making decisions is considered an
almost mechanical process in which the court’s decision cannot be based on illegal arguments,
political or social values, or the judge’s opinion. The law perceived by the paradigm of legal
positivism is a clear system of instructions of the legislator in which a rational, logically
reasoned answer to practically any question of law can be found. Thus, there is no need for
the judge to find a way to resolve the case on the basis of subjective non-judicial criteria — the
decision of the case for the positivist judge is dictated by the duty to find that single logical,
obvious, and ultimately predictable solution.

The spirit of legal positivism is perfectly reflected in the provision entrenched in para. 3 of
Art. 109 of the Constitution of the Republic of Lithuania, which states that when considering
cases, judges shall obey only the law." It is in the law that the judge finds the right answer -
by applying the pre-existing law. Legal positivism recognises these ways of resolving cases
as deduction and adherence to the principle of stare decisis, which is the essence of court
precedent. Firstly, both methods of resolving cases ensure the principle of legal certainty -
they are predictable. Secondly, both methods also find answers in law, which means that
decisions are based exclusively on legal norms.

It is worth analysing the criticism of the ways of resolving cases suggested by legal
positivism. Some claim that the correct answer cannot be found by following the rules of
formal, ambiguous logic alone. In each case, the answer is found only after a value decision
has been made, that is, by applying certain evaluation criteria: fairness, reasonableness,
equality, and other general principles of law. However, these values and principles are not
sufficiently defined and clear, so their content and application to specific life situations also
must be interpreted.’> The question arises as to whether it is really effective to insist on a
value decision in a legal dispute that can be resolved with the help of a simple legal syllogism.
Is it really necessary to apply the principles of justice, reasonableness, fairness, equality, and
other general principles of law in each and every case? Given the axiom that justice delayed
is justice denied, the essence of both the principles of efficiency and effectiveness, and the
constant problem of judicial backlog, it can be argued that not all cases require a thorough
legal assessment — the fabula of some cases can be fitted into a mathematical formula and
solved much more efficiently with the help of formal logic. Criticising the analysed approach
to the activities of a judge, R. A. Posner points out that in this way, the law is treated as a set
of data having no chronological dimension and the principles themselves as timeless, like
the propositions of Euclidean geometry. In this way, law is separated from life because a
formal system, such as geometry, is a system of the relationship between ideas and not the
relationship between ideas and physical reality."® Nevertheless, assessing such a criticism
within the limits of pure legal positivism, it should be noted that a positivist judge does not
create law - on the contrary, he interprets the law created by the legislator. The principle of
the separation of powers is particularly prevalent in democratic countries; hence it is the
legislator that must deal with the discrepancy between the rules in force and real life, not
the judges. The courts must respect the will of the legislator, presume that the legislator is
rational and prudent, seek to identify its real objectives, and see whether the content deriving
from the legal text is in line with those objectives and intentions. In summary, there should
be a presumption that legal norms are relevant, and the correlation between the law and the
actual legal relationship in easy cases must be followed and steered in the right direction by
the legislator.

11 Constitution of the Republic of Lithuania, 1992.
12 D Mikeléniené, V Mikelénas, Teismo procesas: teisés aiskinimo ir taikymo aspektai (Justitia 1999) 140.
13 RA Posner, The Problems of Jurisprudence (Harvard University Press 1990) 16.
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It is claimed that the approach of legal formalism (the model of extreme legal positivism)
does not assess the difference between hard and easy cases but treats all cases as if they were
easy. Accordingly, a judge’s activity is limited in the field of interpretation of the law, without
recognising their choice or creative contribution in determining the meaning of the legal
norm." However, perhaps on the basis of this reason alone, the benefits of legal positivism
in resolving court cases in general should not be underestimated. After all, the fact that
the methods of resolving cases promoted by legal positivism are not sufficient for some
cases does not per se presuppose the fact that these methods are completely unusable. After
identifying the main features of easy cases, the rest of this chapter will seek to demonstrate
that the methods of resolving cases proposed by legal positivism are not only sufficient but
should also be deemed a priority — they should be considered the first option in easy cases.

According to N. MacCormick, an easy case is one in which there is no dispute as to the
relevant facts or the applicable law and where the decision can, in principle, be justified by
deduction." Syllogism, as one of the oldest and most popular kinds of logical argument that
apply deductive reasoning, can be understood as a scheme consisting of a legal norm (the
major premise), the factual circumstances of the case (the minor premise), and a deducted
conclusion. For example, on the basis of syllogism, (certain) administrative offences (for
example, speeding more than 10 km / h but not more than 20 km / h) may be subject to
half the minimum penalty provided for in the relevant article (the major premise). Person
X has committed an administrative offence referred to in the major premise (the minor
premise); consequently, person X will be subject to half of the statutory minimum fine for
the violation. This example was chosen to show that by putting the routine and mechanical
process of compiling an administrative order into a legal syllogism - starting with 1 January
2019 - certain amendments that introduced the automation of administration order without
any human intervention came into force in Lithuania.'®

When considering the application of syllogisms in the decision-making of judges, it
should be emphasised that, in principle, when a judge is making decisions, a connection is
established between the legal norms and the facts, which determines a certain conclusion.
It is a mechanical, logical sequence of actions when moving from assumptions to
conclusions. As J. Gumbis fairly points out, when a judge’s decision is based solely on the
applicable law, it is not the decision of an individual. It is a decision of the state that acts
through that person - it is the exercise of power."” This model, also known in academic
literature as the doctrine of mechanical justice, is based on the so-called static doctrine of
legal interpretation, according to which a judge must always follow only the letter of the
law and cannot interpret law praeter legem or contra legem. Consequently, a judge, even
if he or she sees that the application of a certain legal norm may lead to a violation of
legal principles (for example, proportionality, equality), he or she must apply such a norm
anyway. Thus, legitimacy > proportionality, equality, etc. Such a conclusion is presupposed
by the principle of separation of powers promoted by legal positivism - a positivist judge
merely carries out the will of the legislator and must follow and apply it until the legislator
(and not the court itself) decides to change it.

14 R Latvele, Teisé¢jo vaidmuo aiskinant teise. Daktaro disertacija (Vilniaus universitetas 2010) 49.
15 N MacCormick, Legal Reasoning and Legal Theory (Clarendon Press 1978).

16  Art. 611(4) of the Code of Administrative Offenses of the Republic of Lithuania.

17 J Gumbis, ‘Teisés samprata: logikos taikymo problematika’ (2010) 76 Teisé 50.
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Syllogisms as a means of resolving cases in legal doctrine are often criticised for 1) proving
only the fairness of the thought process, rather than establishing the truth in the process,'
or 2) that in such cases, the work of judges is more similar to the administration of justice
rather than the execution,” or 3) that the judge treats the law as a set of data without a
chronological dimension and views the principles and norms of law as truths that are
independent of changes in time or the environment.? However, the advantages solving
cases using syllogisms provides — such as ensuring legal stability (judgments are based on
norms that were agreed by the public), recognising the authority of the legislature, and
ensuring the principle of legal certainty — are essential for the sustainable existence of a
sound legal system.

Legal doctrine states that a syllogistic approach in cases is necessary in order to protect
legal certainty and stability and to ensure the principle of the rule of law.?' It is obvious that
such regulation expresses respect for the legislative body and encourages the presumption
of reliability and validity of the norms developed by the legislator. It also creates more legal
certainty and predictability, as the conformity of court decisions with legal norms is visible.
The principle of legal certainty is ensured because such decisions are easy to predict in the
future. For example, a litigant expects that the judgment of the court will not be determined
by any subjective factors, and the judge will be objective and will apply the law properly.
More generally, this means that the public wants to know what competence is given to a
judge to act as a representative of state power and to make a binding decision that affects
individual freedoms and property and can be enforced by state coercion. The public wants a
court decision to be a legitimate exercise of state power.> Consequently, the use of syllogisms
helps to ensure the objectivity of judges and thus of the decision taken - the autonomy and
objectivity of the law are secured by confining legal analysis to the formal level, requiring
only an exploration of relations among legal ideas. Autonomy and objectivity are threatened
when the legal outcome depends on facts surrounding the world, which might be facts of a
dispute or social or ethical facts relevant to creating or interpreting a rule.” It is believed that
it was the closure of the system and the mechanisation of dispute resolution that determined
the success of eBay — one of the largest online auctions and e-commerce sites, resolving
an average of 60 million consumer disputes a year through an online dispute resolution
centre. Disputes over goods of poor quality, late delivery, or improper delivery through this
platform are resolved remotely through alternative dispute resolution.?* It was the limited
possibilities of the cases and solutions that determined the efficiency and people’s confidence
in the system.

It is indisputable that legal syllogisms are difficult to apply in hard cases where several
possible solutions compete and/or the solution proposed by the rules of reasoning is
questionable from the point of view of common sense and/or justice. Hard cases are
not usually resolved in accordance with established formal legal rules, but they result in
decisions that are atypical, extreme, and incompatible with normal legal standards. They
also usually provide for exceptions to the legal rules.” However, syllogisms are an excellent
basis and starting point from which judges should resolve cases, and in easy cases, it should
be deemed a sufficient and priority way to do that. The principle of separation of powers

18  RA Posner, The Problems of Jurisprudence (Harvard University Press 1990) 54-55.

19 ] Gumbis, ‘Teisés samprata: logikos taikymo problematika’ (2010) 76 Teisé 51.

20 R Latvelé, Teiséjo vaidmuo aiskinant teise. Daktaro disertacija (Vilniaus universitetas 2010) 48.
21  Ibid 40.

22 J Gumbis, ‘Teisés samprata: logikos taikymo problematika’ (2010) 76 Teisé 50.

23 RA Posner, The Problems of Jurisprudence (Harvard University Press 1990) 40.

24 For more information, see www.ebay.com

25 G Lastauskiené, ‘Teisinis kvalifikavimas formaliosios logikos poziariu’ (2009) 73 Teisé 51.
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presupposes that the legislator is entrusted with a special legislative function, so it should
be reasonable to expect that the clearest, easiest model cases will be properly regulated by
the legislators. It should be noted that the rule of law requires laws to be consistent, stable,
and comprehensible. Consequently, authoritative legislators have a constitutional obligation
to ensure the adoption of such laws. In summary, the presumption that the least that can be
expected from an authoritative legislator is the proper enactment of the most basic ‘rules
of the game’ and, accordingly when noting that it would be manifestly incorrect to apply
a rule which is appropriate to a clear, elementary ordinary legal dispute, such gaps in easy
cases should be filled by the competent legislature and not by the courts, seems reasonable.
Advantages of the formal application of rules identified by J. Gumbis are as follows: rule
makers are often in a better position to decide what justice is and how to achieve it in a
particular case, and in general, the legislature generally has more time to analyse problems
and systematically consider more elements. It has more sources of information, is not bound
by gathering evidence and/or other procedural rules. Rules are often more effective than
discretion because they essentially consolidate experience. A rule is a certain crystallised
element formed by the lengthy process of how certain conflicts are to be resolved.” It is
argued that, in easy cases, the judge would, in a sense, become an administrator of the law.
Rather than insisting on seeking justice by deviating to various discourses, the principles
of legal expediency and economy would be better ensured, the workload of courts would
be significantly reduced, the law would be more predictable, and that would encourage
greater public confidence in the judiciary. Perhaps, this would even reduce the number of
cases in the courts in general, as individuals would be able to resolve disputes in easy cases
themselves, and judges would be able to focus more on difficult cases.

We refer to a legal precedent as a decision of a state institution, usually a court, made
in a specific case and later considered as an example in resolving similar cases. It can
be understood as an authoritative opinion on how to resolve a problematic dispute. The
application of precedents helps to ensure compliance with the stare decisis principle (similar
cases must be dealt with in a similar way). Relying on precedents is a condition for uniform
(consistent) case law and thus for the full administration of justice. Therefore, the precedents
of the courts cannot be unreasonably ignored when resolving similar cases.?”

The origin of court precedents is often linked to the medieval kingdom of England. The axiom
is that in the common law countries, where court precedent is recognised as the main source
of law and case law was the basis for the formation of the whole legal tradition. Precedent
is of far greater importance than in the continental legal tradition. However, the institution
of precedent is also extremely important for the states of the Romano-Germanic tradition.
Lithuanian legal doctrine notes that the dominance of court precedents as sources of law
is a natural stage of legal development, which each evolving legal system goes through.*
For example, the doctrine of stare decisis prevailing in the Anglo-American legal tradition
can be summarised in the following instructions: (1) the court is bound by the decisions of
the higher courts, the courts of the highest levels (sometimes any level), and their own; (2)
the decision of any other court in the present case is a compelling argument and must be
considered; (3) the decision is binding only to the extent of its ratio decidendi; (4) a precedent

26 ] Gumbis, ‘Teisés samprata: logikos taikymo problematika’ (2010) 76 Teisé 47.

27  E Karis, ‘Teismo precedentas kaip teisés Saltinis Lietuvoje: oficiali konstituciné doktrina, teisinio
mastymo stereotipai ir kontrargumentai’ (2009) 2 (116) Jurisprudencija 134.

28 ] Machovenko, Teisés istorija (Vilniaus universiteto leidykla 2013) 98-99.
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does not automatically lose its binding force over time, but a very old one may be disapplied
if it no longer meets the changed social relations. For example, in Lithuania, although the
principle of stare decisis is not explicitly established, even without using this concept, a
court decision is not considered to be a mere act of law, but an authoritative source of law,
binding not only other courts dealing with similar cases but also the precedent-maker him/
herself. Thus, court precedent is a source of law in both vertical and horizontal terms.” In
Lithuania, the peculiarities of the institute of court precedent have mainly been developed by
the Constitutional Court of the Republic of Lithuania, which states that the following factors
are decisive (among other important factors) in ensuring the continuity of jurisprudence:
courts of general jurisdiction of higher instance must, when reviewing decisions of courts of
general jurisdiction of lower instance, always assess those decisions in accordance with the
same legal criteria; those criteria must be clear and known ex ante to legal persons and inter
alia to courts of general jurisdiction of a lower instance (hence, the jurisprudence of courts
of general jurisdiction must be foreseeable).” Subsequently, the duty of courts to formulate
uniform case law allows precedent a special place in the legal system, regardless of whether
the principle of stare decisis is explicitly enshrined or not. Such adherence to consistent case-
law ensures the safeguarding of constitutional principles, such as the principle of equality — if
similar cases were to be handled differently or different cases were to be treated equally, we
would face unjustified unequal treatment of persons; the principles of legal certainty and
legal predictability encourage clear precedents, and there should be no deviation from them
without reason - this fosters legal clarity and predictability. In summary, in Lithuania, which
does not belong to the Anglo-American legal tradition, the special place of precedent as a
source of law is determined not by the explicit establishment of the stare decisis principle,
but rather by such constitutional principles of law as equality, predictability of law, and legal
certainty.

After describing the essential features of precedent, it is appropriate to discuss its applicability
in easy cases. It should be noted that, in principle, the process of deciding on the application of
precedent in a particular case can be divided into the following essential steps: identification
of precedent content, assessment of its suitability for the case, and the actual application.® It
should be noted that the second and third steps are very similar in nature to the application
of syllogisms in decision-making analysed in section A of this chapter. For example, when
we have a clear and appropriate precedent, we equate it with a certain legal norm. Such
an approach is also supported in legal doctrine, where it is stated that the ratio decidendi
part of a court precedent can be understood as having a normative nature.’ Equating the
application of analogy by precedent to the application of legal syllogism, it can be concluded
that this way of resolving a case, which reflects the ideas of legal positivism, should also be
sufficient and the main approach in easy cases.

The main advantages of applying analogy (precedent) in easy cases will be analysed below.
First, the fact that in a similar situation, the court will have to decide the case in the same
way as in the case law allows individuals to predict court decisions, even when such legal
instruction is not explicitly disclosed in law. In this way, as was already mentioned, the
principles of legal certainty and legitimate expectations are ensured. When similar situations
are resolved in the same way, the court’s decision by analogy makes its arguments more

29  E Karis, ‘Teismo precedentas kaip teisés $altinis Lietuvoje: oficiali konstituciné doktrina, teisinio
mastymo stereotipai ir kontrargumentai’ (2009) 2 (116) Jurisprudencija 135.

30  See, e.g., Ruling of 24 October 2007, no. 111-4549 and ruling of 28 March 2006, no. 36-1292 of the
Constitutional Court of the Republic of Lithuania.

31  There are a number of legal problems in the first step of applying precedent, but this discourse is not the
subject of the present paper. This paper presupposes the existence of criteria for relying on precedents,
which can be used to identify the need to apply certain precedents in specific cases.

32 RCross, JW Harris, Precedent in English Law (Oxford University Press 1991) 72.
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convincing to the parties, the judge is considered more objective, and his or her decision is
determined by the application of obvious law and not by non-legal factors, promoting greater
public confidence in the judiciary. The application of precedents in easy cases is also in line with
the principles of economy and efficiency of the process because of the following reasons. 1) The
efficiency of court proceedings increases (it can be objectively perceived that the productivity
of judges would be significantly reduced, whereas the workload would increase significantly if
relevant decisions made in the past could not be relied upon) - it should also be mentioned that
the consistent application of precedents in easy cases would also reduce the workload of courts
of appellate and cassation instances. 2) Clear and widely applied precedent rules are expected
to lead to less litigation and encourage individuals to settle disputes out of court, the outcome
of which can be easily predicted (this would, of course, also contribute to a lower workload of
judges). In summary, the automatic application of precedent (analogy) in easy cases would give
courts more time to focus on hard ones. Another particularly important argument is the duty
of courts to shape common practice. As mentioned above, when resolving a specific dispute,
the court enforces not only the private interests of the parties to the proceedings but also the
public interests, as the prerogative exercised by the judge to interpret legal norms in the form
of judgments are duty-bound by the public.

It should be noted that this paper does not analyse the problems of the application of
precedent in difficult cases, such as, for example, competition between precedents or a
situation where precedent is legally valid but does not reflect the existing relationship, since
the aim was to defend the idea that the application of the analogy is a comprehensive and
sufficient way of dealing with easy cases specifically. Summarising the above, it can be stated
that this hypothesis was defended on the grounds that not applying precedents in easy cases
and re-establishing the compliance of the subject matter with the legal norms each time
would be ineffective, and this would not guarantee the principles of legal expediency and
economy. In addition, once the application of precedents in easy cases became common
practice in the courts, greater predictability in court decisions would be seen, which would
lead to greater public confidence in the courts and the judiciary (this would happen due
to the perception that the decisions of such courts are objective and their adoption is not
influenced by subjective factors) and encourage the search for a solution to such cases
without turning to courts. As was emphasised, the principle of legal stability requires at least
a minimum degree of predictability in how judges will decide a case. Therefore, we can argue
that easy cases could constitute that minimum. The rule of law and respect for trustworthy
authorities should presuppose respect for the laws they enact and a reasonable presumption
that legal regulation in the clearest, simplest, easiest cases is legal and fair. In the event of a
situation where such regulation does not correspond to the actual situation, the solution
should not be to allow courts to be creative in easy cases, but rather to oblige the entity that
created such regulation to ensure its relevance and the ‘vitality’ of the law.

In most cases, especially in the most important ones,
the judge will stick to a reasonable result,

rather than being able to come up with a result that

is demonstratively and indisputably logically correct.®

In the previous chapter, it was concluded that methods of legal reasoning, such as conclusions
drawn with the help of syllogisms or reliance on precedents created in the past, are useful,

33 RA Posner, Reflections on Judging (Harvard University Press 2013) 6.
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sufficient, and even encouraged as the main approaches in easy cases. If we put it in a
formula, we would get the following result in easy cases: factual legality > justice. In complex
disputes, in cases that require a wide judicial discretion to assess the facts, logic is of little
help. It is a fiction that the court is guided only by the law, is impartial, and so on. However,
the most important criteria for resolving such disputes are clearly not logical.** As it was
correctly observed, the most important and constant reason for dissatisfaction with the law
always stems from the necessary mechanical application of legal norms.* It should be noted
that society also wants not only to restrict the freedom of a judge (so that he or she does not
interfere in the field of legislation or become biased) but also to feel justice in general rather
than in the specific legal meaning of the word. The judgment must also be understood from
a moral or ethical point of view. A judge in a given situation should not blindly follow the
law, the adoption of which may have been influenced by lobbyists, but also argue on the basis
of good morals, a general public understanding of what is right and wrong, honest, etc.*
In hard cases, because of their special importance and the legal relationship on the basis of
which the dispute arises, factual legitimacy loses its relevance, and, more precisely, justice
outweighs other principles of law. In the words of R. A. Posner, it is legal realism that helps
to avoid this short-sighted justice.”

O. W. Holmes Jr. gave us the aphorism that the essence of law is not logic but experience.*®
The ideas of legal realism are based on the idea that a judge must discover and, in some
cases, create the law. Divided into American and Scandinavian versions, legal realism is
fundamentally at odds with the idea of legal positivism that law is comprehensive - judges
supposedly make decisions based not on the law but on what seems right to them, influenced
by certain factors and incentives.

Legal positivism and the methods of resolving easy cases discussed before leave no room
for the judge’s discretion — the right judgment of the case is obvious, so the judge is, in a
sense, more like an administrator of the law, who simply attributes the appropriate norm
to the legal dispute that has arisen. Meanwhile, in hard cases, it is more difficult to apply
the right legal norm - the right solution is not so obvious, and the judge must choose what
decision to make. In other words, the judge has discretion. Those with discretion are not
entirely indifferent to the environment. This is not always negative — on the contrary, one
of the purposes of discretion is to give the law flexibility so that the applicable law is not
a mere blind norm.”” It is those factors that can influence judges’ decision-making that
will be further analysed in this essay, dividing them into the social factors researched by
the representatives of American legal realism and the psychological factors researched by
Scandinavian legal realism.

A judge uses his mind to rule the mind. So, it is not allowable
for a judge’s mind, from its earliest years, to be brought up in
close contact with minds which are no good, or for it to have
done a complete course in all forms of wrongdoing for itself, so

34 ] Gumbis, ‘Teisés samprata: logikos taikymo problematika’ (2010) 76 Teisé 50.

35 M Stone, ‘Formalismy’ in JL Coleman, S Shapiro (eds) The Oxford Handbook of Jurisprudence and
Philosophy of Law (Oxford University Press 2002) 166-205.

36  S] Burton, An Introduction to Law and Legal Reasoning (Little, Brown & Co. 1985) 167-183.
37  RA Posner, Reflections on Judging (Harvard University Press 2013) 5.

38  OW Holmes, The common law (Little, Brown, and Co. 1881) 1.

39 ] Gumbis, ‘Teisiné diskrecija: teorinis pozitris’ (2004) 52 Teisé 53.
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that it can readily draw on its own experience in dealing with
the wrongdoings of others.®

According to the representatives of Scandinavian realism, the personality and individual
psychological characteristics of a judge are of special importance in their decision-making
in cases. Cognitive psychologists have found that even educated, intellectually refined
people are prone to retrospective determinism - they tend to view events that have already
occurred or facts that have been identified as obvious, regardless of the lack of primary
information to identify them, which leads to incorrect statements and can become the result
of methodological problems in the interpretation stage (hindsight bias), the anchor effect,
and overconfidence in one’s intuition. These problems exist at all levels of the judiciary. For
example, according to J. Frank, judges’ decision-making is a factor in human psychology, so
there is no point in developing any normative theory that explains to judges how to make
decisions.*! K. Olivercona argued that the reality that legal scholars should study consists of
the psychological reactions of individuals — the images and feelings they experience when
they become familiar with a particular rule. Therefore, in order to perceive legal norms as
effective, it is necessary to consider them as a psychological phenomenon.*

Concerning psychological factors affecting specific judges, CH. S. Hutcheson said that
judges use intuitive decision-making (hunches) first and only then use logical thinking to
find a justification for the desired outcome.* Simple internal factors and reasons, such as
laziness, unwillingness to take responsibility, or even a desire to avoid repetitive reasoning,
also affect judges. In summary, when judges have discretion to make one decision or another,
the decision-making process is influenced by a variety of psychological factors, such as over-
reliance on intuition, the anchor effect, and such internal factors as, for example, laziness or
unwillingness to take responsibility for the decision.

The gambler’s fallacy is one of the logical errors arising from a misinterpretation of
probabilities. It is an underestimation of the occurrence of random sequences. Hypothetically,
if someone flips a coin landing heads up four times, most people will believe that the coin
would land on the tails side next time, although, in reality, the probability is still 50/50.
Empirical research has shown that the gambler’s fallacy can be discovered when judging
asylum cases. It was found that there is a 0.5% lower probability that a judge would make a
positive decision to grant asylum to an applicant if the previous decision to grant asylum was
positive rather than negative, despite all other circumstances being identical. Interestingly,
a stronger negative autocorrelation was also observed between cases resolved on the same
day. The closer the cases were to each other in time, the more consistent the occurrences
of the player’s error were observed, as newer cases are more obvious and lead to stronger
expectations for change.*

Another psychological phenomenon affecting judges’ decision-making is the anchor effect.
In principle, the anchor is understood as the starting point, on the basis of which a decision
is made in the future when information is lacking. After analysing the influence of the social
environment on the entities implementing the discretion, the possible influence of public
criticism on the decisions of lawyers in decision-making can be observed. Judgments made
by judges can be and often are criticised by journalists, politicians, and society at large. The
relationship between the anchor effect and the possible influence of journalists and the

40  Plato, The Republic (Cambridge University Press 2003) 100-101.

41 R Latvele, Teisé¢jo vaidmuo aiskinant teise. Daktaro disertacija (Vilniaus universitetas 2010) 212.

42 JW Harris, Legal Philosophies (2nd edn, Butterworths 1997) 106.

43 JC Hutcheson Jr, Judgment Intuitive: The Function of the Hunch in Judicial Decision’ (1929) 14 Cornell
Law Journal, Rev. 274, 273-288.
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impact on judges dates back to 2006 when an experiment was carried out in which some of
the participants in the investigation (prosecutors and judges) who were familiar with all the
relevant material in the case had to imagine receiving a hypothetical call from a journalist
asking whether the custodial sentence imposed on the defendant would exceed a certain
length or be less. The duration of the custodial sentence in this case was the anchor. One
study group was asked whether the sentence would exceed a period of one year and the
other - a period of three years. Next, study participants had to consider what answer they
would give to their fellow investigators about the length of the prison sentence proposed by
the journalist — whether the length of the prison sentence proposed by the journalist was
appropriate, too long, or too short. The results obtained showed that the decisions of the study
participants, regardless of their experience and competence, were influenced by the anchor
provided: those who were suggested to impose three years in prison imposed an average of
a 33.38-month sentence, whereas those who were given a one-year anchor imposed 25.43
months.* In summary, when a judge has discretion as to what decision to make, empirical
research shows that his or her decision is affected by psychological phenomena such as the
gambler’s fallacy or the anchor effect.

There is, of course, a risk that judges, influenced by various psychological factors, will
make decisions by replacing public expectations with personal ones. It is believed that
judges often do not even understand that their decision-making process is influenced by
various factors. This is especially the case with psychological factors. Judges tend to think
that they individualise each case, take into account all the relevant circumstances, and make
the decision as objectively as possible. R. A. Posner suggested appointing more judges to
reduce the impact of psychological factors on judges’ decision-making, giving judges more
time to consider each case.* But would judges really use that time for deliberations? And,
after all, should judges’ decisions be completely objective? When making a decision, a judge
has the facts at his or her disposal (external factors) and the legal norms (internal factors).
All a judge must do is establish the facts and apply a legal norm accordingly. Thus, the
judge’s activity when making a decision is rather theoretical - there is no room for personal
experience, rationality, or values. The work of a judge is cognitive when they establish the
facts and logical when he or she applies certain legal norms.*” However, in support of the
statement that the methods of resolving cases proposed by legal positivism are not sufficient
for resolving hard cases, we are also basically arguing that an objective decision based only
on legal norms is legal but not fair in hard cases. Thus, we recognise a certain need for
subjectivity in hard cases. The problem arises only when trying to determine how much of
the influence of psychological factors should be allowed when resolving hard cases. In order
to find the right answer, analysis of judges’ activities without discrediting the work of those
judges should be encouraged.

Sociological factors also influence the decision-making of judges. Such factors have been
widely studied by representatives of American realism. For example, B. Cardozo argued that
the final form of a decision is given by the judge’s life experience: a judge’s understanding
of the canons of justice and morality, his or her studies of the social sciences, sometimes
intuition, conjecture, even ignorance or prejudice. After assessing the correlation between

45 D Petkevi¢iuté-Barysiené, et al, ‘Inkaro efekto pasireiskimas skiriant laisvés atémimo bausme’ (2012) 11
Tarptautinis psichologijos zurnalas: biopsichologinis poZitris 135.

46 RA Posner, Reflections on Judging (Harvard University Press 2013) 312.

47 ] Gumbis, ‘Teisés samprata: logikos taikymo problematika’ (2010) 76 Teisé 48.
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the social connection between persons and a more favourable decision for a close person,
the principles of judicial impartiality were established. Art. 6(1) of the European Convention
on Human Rights states that in the determination of his or her civil rights and obligations
or of any criminal charge against him or her, everyone is entitled to a fair and public hearing
within a reasonable time by an independent and impartial tribunal established by law.* For
example, the Constitutional Court of the Republic of Lithuania has clarified that a person’s
constitutional right to have his or her case examined by an impartial court also means that a
person’s case may not be heard by a judge whose impartiality is in doubt. The judge hearing
the case must be neutral. The impartiality of the judiciary, like the independence of the
judiciary, is an essential guarantee of human rights and freedoms, a prerequisite for a fair
trial, and thus a requirement for confidence in the judiciary.* In summary, the absence of
influence of certain social relations in the decision-making of judges is ensured with the help
of the institute of removal of judges.

However, the decision-making of judges is also determined by other social factors, which,
due to certain circumstances, cannot be measured and regulated by law. People differ from
each other by gender, age, education, origin, and religion, and these are the factors that
may determine their decisions. For example, in cases of gender discrimination or equality,
female judges tend to take a more liberal position.*® Female judges also tend to punish
those who have committed violent sexual offences more severely than their counterparts.®
Besides, each judge is a part of his or her nation, and all judges in a certain society live in
the same environment, which affects each of them almost identically; thus, the decisions
of judges are not determined by some mystical individualities of each case but can be
predicted on the basis of general social regularities. Although, as in cases of influence of
psychological factors, judges are often unaware of the social laws that influence decision-
making, and even if they are aware, they often do not recognise that influence, such laws
do exist and may even be predictable. In principle, the law gives the judge the freedom to
choose one of several ways to resolve the case, and the judge chooses a particular option
under the influence of social factors.

Traditionally, the exercise of discretion is understood as a highly subjective decision driven
by largely unexplained factors: success, emotion, or even whim. From a social point of view,
decision-making can also be explained by less mystical actions. Decision-makers rely on
their consciousness, presenting different conclusions depending on the social situation.*
As mentioned, the social factors that determine the decision-making of judges form certain
social laws, which, due to their low attractiveness, are not widely analysed in legal doctrine.
Indirect empirical research shows that legal training or judicial experience does not produce
a higher expert judgment. One of the reasons why judges do not make better decisions than
ordinary subjects is that judging is poorly based on the environment - judges do not receive
feedback on the quality of the decisions they make, so judges do not improve their decision-
making skills.”® As has been emphasised in this paper, in hard cases, short-sighted justice,
complete objectivity, and formal application of rules are not the aspirations to be followed. In
such cases, the public expects that judges will not formally apply the letter of the law but will
seek justice and individualise the dispute. With this in mind, there is a need to examine the

48  Convention for the Protection of Human Rights and Fundamental Freedoms (European Convention on
Human Rights, as amended) (ECHR).
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social factors that may influence a judge’s decision-making. This would promote greater public
confidence in the judiciary since social factors form laws, the examination of which in cases
requiring the discretion of a judge would form tendencies of judgments made, and that would
bring legal certainty. In this way, judges would also have a better understanding of themselves
and the functioning of the decision-making mechanism and would be able to assess the impact
of certain factors that may have had an influence on the decision-making process.

Technology is evolving so fast that it has acquired the name of the Fourth Industrial
Revolution.* In Estonia, a robot-judge project is currently being developed to resolve small
(up to € 7,000) civil disputes arising from contracts.” It is believed that court systems will
be able to concentrate on complex cases, and cases will be resolved more efficiently and
expeditiously. It is likely that the number of countries that will follow Estonia’s example
will increase rapidly, especially considering that the European Ethical Charter of the use
of Al in judicial systems and their environment encourages the use of artificial intelligence
in online dispute resolution.’® R. Susskind, the world’s most-cited author on the future of
legal services, discusses the possibility that the decision-making processes of judges will be
entirely replaced by artificial intelligence eventually.” Accordingly, an analysis of the judicial
decision-making mechanism is required not only to assist in the development of technology
but also to assess which cases could potentially be delegated to technological solutions.

Cases that can be and even should be resolved using either syllogisms or by applying
precedents - referred to in this essay as easy cases — will be the first ones assigned to artificial
intelligence to resolve. Lawyers must be the first ones to submit their insights; otherwise,
we risk putting the rule of law in jeopardy. Technology is evolving very rapidly, and we
are on the brink of disaster if we do not react quickly. A method should be proposed to
accommodate as many cases as possible into legal syllogisms and precedents. Otherwise,
as mentioned before, cases in which a claim corresponds to a certain amount of money will
prima facie be deemed to be easy cases. The first examples could be licensing, court orders,
consumer disputes, etc. This way, hard cases — those that usually have a particular impact on
legal systems — would remain at the discretion of human judges rather than robot judges, at
least until the development of technology reaches a certain level, when we can confidently
delegate even cases of this scale to an Al

When judges make decisions in easy cases, the ways of resolving cases proposed by legal
positivism should be deemed to be a priority. The use of syllogisms in easy cases helps to
ensure compliance with the principles of efficiency and effectiveness, respect for the principle
of separation of powers and an authoritative legislature, and minimum legal stability. This
also ensures legal clarity and predictability. The application of analogy (precedent) in easy

54 K Schwab, The Fourth Industrial Revolution (Crown Publishing Group 2017).

55  E Niiler, ‘Can Al Be a Fair Judge in Court? Estonia Thinks So’ (WIRED, 24 March 2019) <https://www.
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cases is in line with the principles of procedural economy and efficiency, thus reducing the
workload of courts not only in the first instance but also in courts of appeal and cassation,
which means that courts have more time to resolve hard cases. It also encourages less
litigation, and the consistent application of precedents helps to ensure the duty of courts to
develop uniform practice.

When judges make decisions in hard cases, where they have the discretion to choose how a
certain case is decided, they are influenced by various sociological and psychological factors.
A broader examination of these factors without discrediting judges would not only help
judges to critically assess the factors that affected them in the process of making a judgment
but would also be beneficial to society by identifying some systematic influence of factors,
which would lead to greater predictability of decisions. The methods of resolving cases
proposed by legal positivism are not sufficient when resolving hard cases, as such cases
require more than just full objectivity and formal application of legal norms. Empirical
research shows that judges are influenced by such psychological factors as overconfidence in
intuition, gambler’s fallacy, anchor effect, and social factors such as close relationship with
the party to the case or/and gender. More in-depth research on the performance of judges
should be encouraged, as this would allow judges to assess the impact of factors that affect
them on their decisions and give the public a better understanding of how decisions are
made, which would foster greater trust in the judiciary.

Given the current state of technological development, lawyers should be encouraged to
accommodate as many cases as possible — such as consumer disputes or court orders - into
legal syllogisms and transfer precedents into certain formulas. This way, only easy cases will
be delegated to AI, whereas hard cases will remain in the competence of human judges for
some time yet.
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Background: The choice of an effective and appropriate method of protection is one of the most
important stages of legal proceedings because it determines the achievement of the proceedings’
goal. Procedural legislation and the practice of its application to unresolved issues have limited
methods of protection in cases of the rights and interests of persons to land by courts of different
jurisdictions and the possibility of their cross-application.

Methods: To obtain reliable and substantiated conclusions, general and special research
methods were used, which processed the results of theoretical research on the problems of justice
in Ukraine, land law and administrative process, and materials of legal practice in the form of
conclusions on international human rights institutions and Ukrainian courts.

Results and Conclusions: The study found that when choosing a method of protection for the
infringed right, freedom, or interest, courts should consider the direct relationship between the
claim for protection, the content of the right, and the nature of the offence. The jurisdictional
component of the right to a fair trial presupposes the need for courts to consider the scope
of their powers under the Constitution and laws of Ukraine. The concept of expanding the
limits of permissible remedies allows administrative courts to use such remedies (general
and special), which will ensure the real restoration of the violated rights, for the protection
of which the plaintiff appealed to the court. When considering the requirement to protect
the right to a certain object of ownership (including land) in an administrative case, the
administrative court is authorised to apply substantive remedies, taking into account the
material nature of the violated right, as well as whether the violation was committed by a
decision, action, or inaction of the subject of power, which legalises the right of a person to the
relevant object of property and is beyond the discretion of the authority in the management

of public property.

The purpose of any type of proceedings, except constitutional and criminal, is revealed in
the procedural codes as the effective protection of the rights, freedoms, and interests of
individuals from violations. Administrative proceedings specify the range of subjects of
such protective legal relations and indicate the need to ensure the protection of the rights,
freedoms, and interests of the individual from the subjects of power (para. 1 Art. 2 of the
Code of Administrative Procedure of Ukraine, hereinafter — CAP).
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This goal determines the subordination of other procedural institutions to its achievement
and directly affects the procedural activities of courts in considering relevant disputes. The
primary importance of the right, freedom, or interest protected by the court requires an
assessment of the outcome of the proceedings from the standpoint of achieving the status
quo, which preceded the violation, or the creation of unimpeded conditions for further
implementation. Accordingly, the result will depend on the application of such a method
of protection, which would terminate the state of the offence and restore the status of the
plaintiff in the disputed primary substantive legal relationship.

The issue of how to protect the rights of the individual in court is closely related to the
definition of the powers of the court in considering and resolving the case. O. Khotynska-
Nor attributes this to one of the two structural elements of the right to a fair trial, which is
provided in Art. 6 of the European Convention on Human Rights (hereinafter - ECHR). She
considers that this is a jurisdictional component of the guarantees of this right, to which she
attributes the obligation of the court to act in the manner and in accordance with the powers
provided by law, within its competence. This not only determines the principles of the
organisation of a legitimate judiciary in the state but is also closely related to its procedural
regime.> Courts that are part of the state apparatus are subject to the provisions of the
constitutional system, as found in Art. 6 and para. 2 Art. 19 of the Constitution of Ukraine
on the obligation to act only on the basis, within the powers and in the manner prescribed by
the Constitution and laws of Ukraine to comply with the principle of functional separation
of powers.

Therefore, the purpose of the proceedings cannot be used to fully justify any methods, forms,
or remedies of action used by the appropriate authority. Failure to comply with the statutory
framework of authority and competence can destroy the foundations of the constitutional
order.

The sphere of litigation over the rights and interests of a person to land is one of the
largest in terms of both quantity and legal significance because it decides the fate of a
specific (exhaustive, valuable, and natural) property resource — the basis of ownership and
production.

Prior to the emergence of administrative courts, depending on the method of protection of
the plaintiff’s land rights, claims arising from land relations in the literature were divided
into claims for recognition, awards, and conversion lawsuits, and they were considered in
civil or commercial proceedings.* The ways of protecting rights and interests to land were
determined in Art. 16 of the Civil Code of Ukraine (hereinafter - CC) and Art. 152 of the
Land Code of Ukraine (hereinafter — LC).

Instead, there were already ideas that an effective way for the courts to protect the land
rights of individuals, which is the subject of dispute or presumption of a legal fact, the
establishment of which is associated with the exercise of powers by the subjects of power,
would be to transfer the power of parallel decision-making to those courts. In fact, it was a
matter of transferring the powers of active management to the courts.’

The creation of administrative courts, the practice of their activities, and the specifics of
the remedies, derived from the normative nature of disputes (defined in Art. 5 and Art. 245

3 O Hotynska-Nor, ‘The right to a ‘court established by law’ as a structural product
of the right to a fair court: the Ukrainian context’ (2015) 1 Advokat 185.

4 O Snidevych, ‘Some issues of classification of civil lawsuits in cases arising from land relations’ (2006) 2
Pravo Ukrainy 99-100.

5 O Snidevych, ‘Land management lawsuits in the civil process of Ukraine’ (2006) 6 Pravo Ukrainy 72;
O Ilnytskyy, Land disputes and the procedure for resolving them in Ukraine: administrative and legal
approach (FOP Pyatakov 2011) 191.
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of the CAP), only added to the question of how they can effectively protect the rights and
interests of a person regarding disputed land and whether they have the opportunity to apply
the traditional tools of protection of property rights to land, in connection with which the
administrative lawsuits arise.

The reason for the detailed study of the stated issues were numerous materials of law
enforcement practice, which testified to the existence of problems of effective protection of
land rights. According to the plaintiffs, these problems arise when appealing against decisions,
actions, or inactions of government officials in administrative proceedings in this area. It
also leads to the appeal of judicial institutions with requests for scientific conclusions on the
application of methods of protection of violated property rights and property interests in the
consideration of public law disputes and the formation of appropriate uniform case law.

Given the specifics of the topic, purpose, and objectives, the basis of the study is a dialectical
approach to research. The systematic method was used to establish the content and purpose
of remedies and methods of protection of rights, freedoms, and interests in accordance
with regulations. On this basis, with the help of the formal-logical method, the definition
of legal concepts that are essential (substantive) content, as well as the defined purpose of
legal regulation, was formulated. The formal-dogmatic method allowed us to carry out the
analysis of the normative-legal base of the state and reveal the functional orientation of the
system of protection of the rights and interests of persons in land legal relations with the
participation of subjects of power, their technical and legal perfection.

A number of other general scientific research methods were also used, in particular: analysis
(to study the systematic application of concepts), historical and legal method (to study the
establishment, change, and development of the deposit guarantee system), comparative law
(in the study of legislation determining the features of protection of land rights and interests,
litigation), and others.

The theoretical basis of the study was provided by the results of analytical reviews on the
problems of justice in Ukraine, land law, and administrative process. But researchers avoid
addressing the pressing issues that arise on the border of public and private regulation in
the field of substantive law and procedural justice and are characterised by a high degree of
controversy and inconsistency of conclusions. However, their avoidance in science does not
mean the loss of practical significance of the search and unification of solutions.

At the same time, the applied theoretical approaches and the scientific conclusions
formulated by the authors were substantiated by the wide application of materials of legal
practice through the conclusions of international human rights institutions and Ukrainian
courts.

The question of how to protect the rights and legally protected interests of subjects is key
in the context of legal regulation of a particular sphere of public life in a state-organised
system. In the absence of the possibility of effective protection, any subjective right loses
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the necessary certainty for its owner in the unimpeded implementation of the opportunities
provided or sanctioned by the state, which determine the content of this right.

The analysis of the institutions of protection of law is inextricably linked with the study of the
impact on the sphere of rights, freedoms, and interests of the person after active, aggressive
intervention by its violators. From a normative point of view, such interference is referred to
as a violation, non-recognition, or challenge of a right.

Violation of the law should be considered a consequence of illegal behaviour of a person
(offender) whose actions have harmed the subjective rights and interests of the entitled
party in the legal relationship.® The nature of the damage in this case has no significant legal
meaning but is considered from the standpoint of material losses and non-material negative
consequences (physical damage, moral distress, negative feelings, including ignoring the
certainty and stability of legitimate expectations) due to the violator’s behaviour towards the
sphere of existence of the right holder.

Non-recognition of civil rights and interests belonging to a person consists in both active
and passive actions of a third party, which are aimed at full or partial denial of the subjective
rights of a person. These actions create uncertainty for the holder of subjective rights in their
legal status. A challenge is the existence of a dispute between the participants in a civil law
relationship about the affiliation or absence of a right of one of the parties.”

These three forms of interference combine to create barriers to the use of opportunities that
constitute the content of a person’s rights. This requires the state to intervene to remove
these obstacles and restore the ‘normal’ order of satisfaction of a person’s legitimate needs
through permissible behaviour, the necessary influence on the violator in the primary legal
relationship to a particular object and influence on their subject.

The established legal position of the Supreme Court affirms the direct relationship between
the requirement of protection of the infringed right not only with the content of such right
(which will be discussed in more detail below) but also with the nature of the offence.?

Therefore, the purpose of protection is to provide a person with the opportunity to meet their
own legitimate needs in the primary dispute, in which unlawful interference (by violating,
not recognising, or challenging these rights) makes it impossible or difficult to achieve the
intended result in the form of material or other defined or expected benefit. The essence of
the protection of the right is to eliminate the relevant barriers between the behaviour of the
person and their expected (desired) result in the form of satisfaction of needs.

According to the current legislation of Ukraine, not only is the subjective right of a person
protected by law but so is the interest. The concept of ‘legally protected interest’ was officially
defined in the Decision of the Constitutional Court of Ukraine of 1 December 2004,” and a
detailed and thorough development was defined in judicial practice in the Resolution of the
Supreme Court of 20 February 2019.

6 TO Rodoman, ‘On the question of methods to protect civil rights and interests in the context of the
provisions of Art. 16 of the Civil Code of Ukraine’ (2015) 4 (11) Sudova apeliatsia 66.

7 Ibid.

8 Case No 378/596/16-11 (Supreme Court [GC], 29 September 2020) <https://reyestr.court.gov.ua/
Review/93327297> accessed 22 July 2021; Case No 910/7164/19 (Supreme Court [CCC], 28 May 2020)
<https://reyestr.court.gov.ua/Review/89485041> accessed 18 June 2020.

9 Case No 18-pn1/2004 (Constitutional Court of Ukraine, 1 December 2004) Uriadovyi kurier 239.

10  Case No 522/3665/17 (Supreme Court [ACC], 20 February 2019) <https://reyestr.court.gov.ua/
Review/80167902> accessed 22 July 2021.

This is an open-access article distributed under the terms of the Creative Commons Attribution License (CC BY 4.0), which permits 29
unrestricted use, distribution, and reproduction in any medium, provided the original author and source are credited.



Access to Justice in Eastern Europe
ISSN 2663-0575 (Print) ISSN 2663-0583 (Online)
Journal homepage http://ajee-journal.com

Peer-reviewed Journal

The systematic application of the approaches of the current legislation indicates that the
definition of ‘legal interest reveals its following features:

1) it is a legitimate desire of a person (arising from the functioning of the
system of objective law),

2) it meets the natural, socio-economic, cultural, and other needs of the
person in accordance with the level of personal or social development,

3) it does not contradict legislative restrictions, public interests, justice, good
faith, reasonableness, and other common law principles.

The normative concept of legally protected interest’ in legal relations concerning land as a type
of public property is important from the point of view of expanding the scope of protection. The
public law regime of the land is based on this resource as the main national wealth (para. 1 Art. 14
of the Constitution of Ukraine) and the object of property rights of the Ukrainian people (para. 1
Art. 13 of the Constitution of Ukraine). It combines the features of land use as a territorial basis
and natural resource and the main remedies (para. @ Art. 5 of the LC).

This significantly diversifies approaches to building an effective human rights system
and obliges one to take into account not only the existence of direct property relations
between entities and specific land plots but also the possibility of an unregistered
(undocumented) relationship in the form of legal interest. This also needs proper
(adequate) legal protection.

Based on this, in its decision, the Grand Chamber of the Supreme Court upheld the plaintiff’s
right to apply to the court (Representation of the American Association of Committees for
Jews of the Former Soviet Union) on the grounds that the Zhytomyr City Council of Lviv
Oblast had taken into communal ownership of the disputed garages located in the ancient
Jewish cemetery in Zhydachiv in violation of the regime of lands of historical and cultural
purpose of the land plot on which these garages were built. At the same time, the motivation
for the need for protection was not based on the establishment of a property relationship with
the disputed land plot as an object of the plaintift’s right. According to the Court, the defence
needed an interest in the desire to use specific tangible and intangible goods due to the general
content of objective and not directly mediated in subjective law of simple legitimate permission
for the development of ethnic, cultural, linguistic, and religious identity as a national minority
of Ukraine, preservation of monuments and other objects of cultural value, the development of
national cultural traditions, the celebration of national holidays, the practice of their religion,
and the preservation of the living environment in places of their historical and modern
settlement in order to meet individual and collective needs."!

Autonomous interpretation of the concept of ‘possessions as an object of conventional
guarantees and protection in the ECHR system according to Art. 1 of the Protocol defines,
inter alia: ‘legitimate (legal) expectations’ or ‘lawful expectations’ to take certain actions in
accordance with a permit issued by public authorities (for example, legitimate expectations to
be able to carry out the planned development of the territory, given the permit in force at the
time (Pine Valley Developments Ltd and Others v. Ireland, application no. 12742/87, judgment
of 23 October 1991); use of the land (decision on the admissibility of application no. 10741/84
‘S. v. the United Kingdom’ of 13 December 1984), private interests recognised under national
law (Beyeler v. Italy), judgment [GC] of 05 January 2000, application no. 33202/96)."

11 Case No 914/582/17 (Supreme Court [GC], 26 June 2018) <https://reyestr.court.gov.ua/
Review/75265992> accessed 22 July 2021

12 TI Fulei, Application of the case law of the European Court of Human Rights in the administration of
justice (2015) 129-130; N Blazhivska, ‘Interpretation of the concept of property in the case law of the
European Court of Human Rights’ (2018) 10 Entrepreneurship, Economy and Law 219-223.
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To a large extent, legal interests in the field of land relations correspond to the conventional
understanding of a person’s legitimate (legal) expectations, including in relation to real estate.

Before considering specific ways of protecting the rights and interests in administrative
proceedings, it is also important to establish the characteristics of the object of protection.

The Grand Chamber of the Supreme Court drew attention to the fact that the application
of a particular method of protection of civil law depends both on the content of the right or
interest sought by the person and on the nature of its violation, non-recognition, or challenge.
Such a right or interest must be protected by a court in a manner that is effective, that is,
appropriate to the content of the right or interest concerned, the nature of the violation, non-
recognition, or challenge, and the consequences of those acts.”® If the content of the latter
is disclosed in advance (para. 2.1), the content of the violated right or interest is one of the
key issues that not only affects the method of protection but also is used to delimit judicial
jurisdiction and is known in law enforcement practice as a widely used criterion ‘dispute
about the civil law’.

According to the opinion of the judges of the Grand Chamber of the Supreme Court, which is
consistently used in court decisions with an element of jurisdictional dispute, the criteria for
distinguishing cases of civil jurisdiction from others are, firstly, their ‘dispute about civil law,
and secondly, the subjective composition of such a dispute (one of the parties to the dispute is,
as a rule, an individual). Instead, the jurisdiction of administrative or commercial courts in the
general sense can be defined as follows: the former has the power to resolve public law disputes,
and the latter has the power to resolve disputes arising in the course of economic activity."*

The justification for such a difference in approaches can be found in doctrinal attempts to
explain the difference between disputes over land relations of public law and private law,
which is reflected, respectively, in the methods used by courts of different jurisdictions.

Public interest as a criterion for belonging of some of the land disputes to administrative
jurisdiction is characterised by the fact that:

1) it is objectively present in society, i.e., the prerequisite for its existence is
the natural needs of society, which are most important, significant, vital, in
particular, the need to own, use and exploit of land;

2) it is inseparable, or independent, and is based on the will of the whole
society, i.e., it concerns society as a set (wide range) of subjects for whom it is
equally important and valuable;

3) it is recognised by the state and enshrined in the norms of public law,
primarily in the provisions of the Constitution as the Basic Law;

4) it lies in the existence of obligations of the state to the society, which seeks
their proper implementation, and public administration - the only entity that
has the competence to ensure their implementation.

13 Case No 378/596/16-11 (Supreme Court [GC], 29 September 2020) <https://reyestr.court.gov.ua/
Review/93327297> accessed 22 July 2021

14 O Kibenko, V Urkevych, ‘Approaches of the Grand Chamber of the Supreme Court to determine
the jurisdiction of disputes (Sudebno-yuridicheskaya gaseta, 24 March 2020) <https://sud.ua/ru/
news/blog/164290-pidkhodi-velikoyi-palati-verkhovnogo-sudu-do-viznachennya-yurisdiktsiynosti-
sporiv?fbclid=IwAR2FbIrsVFSL64rP4-xNA4JkNcYLPb-An5u0jKhAGru4fWHKZS9zzF4upck>
accessed 23 September 2021.
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The public interest in land disputes is objectively present in the vital and important
aspirations of the whole society or a significant part of it to own, use, and exploit the land as
a national good, as well as to preserve and protect its natural state from the effects of negative
natural and artificial factors, which are recognised by the state and enshrined in public law,
and the obligation to ensure and protect them rests with the competent subject of public
administration.

The public nature of such property is evidenced by the ability of every citizen to use land,
as well as the state’s commitment to protecting such property. That is, the purpose of such
property is to promote the daily realisation of the public interest.!®

However, such a difference between the content and nature of the dominant interest
is an external attribute that is important for the organisation of the judiciary rather
than for the actual administration of justice as a form of justice to protect the rights,
freedoms, and interests of the plaintiff. As we mentioned earlier, the purpose of any
form of justice in Ukraine, including administrative, is the effective protection of the
rights, freedoms, and interests of the person in respect of whom they apply to the court
(para. 1 Art. 2 of the CAP).

The right to apply to the court (right to access court proceedings) is not abstract. It relates
to the right of the individual in whose interests the trial is taking place and to whose
conviction the state (represented by public authorities, local governments, officials,
and officials) has unlawfully interfered with their rights or freedoms. A mandatory
feature of a public law dispute is that a person believes that there is a violation of their
rights and freedoms as a result of the performance or non-performance of government
functions. To apply to the court, the person (plaintiff) must have a substantive legal
interest in resolving the dispute.

This precludes the existence in the Ukrainian court of a claim ‘in the interests of the rule of
law’, which is known in legal theory as ‘actio popularis. This form of complaint implies the
right of everyone to file a complaint against a normative act after its promulgation, without
the obligation to prove that the relevant norm directly affects their rights and freedoms.
In this case, the citizen simply fulfils their duty to protect the Constitution, the law, and
established order.’¢

Any public interest is not dominant in determining the right to apply to the court for a
particular person, as they have no right to apply ‘in the public interest, but only to protect
their own rights, freedoms, or interests, which must be duly confirmed, activated, and legally
formalised, potentially being ‘in opposition’ to the public foundations of legal relations,
formally represented in the activities of the subjects of power - the defendants. In disputes
in the field of land relations, this is obviously objectified, first of all, due to the existence of
direct (law) or indirect (interest) property-legal connection with the object, even if it is a
dispute over the exercise of power regarding the management of the same object with the
regime of public property.

Therefore, any disputes considered in administrative proceedings are also not disputes
about the objective legality of decisions, actions, or inactions of the subjects of power -
the defendants. It is wrong to try to distinguish them from land disputes that arise over

15 MV Udod, VS Pyrogov, Public interest in determining the jurisdiction of land disputes’ (2020) 4
Juridical Scientific and Electronic Journal 232 <https://doi.org/10.32782/2524-0374/2020-4/55>
accessed 13 July 2020.

16  V Kravchuk, ‘Is the right to defense in an administrative court unlimited?” (Sudebno-yuridicheskaya
gaseta, 4 March 2019) <https://sud.ua/ru/news/publication/136669-chi-ye-bezmezhnim-pravo-na-
zakhist-v-administrativnomu-sudi> accessed 23 September 2021; Case No 522/3665/17 (Supreme
Court [GC], 20 February 2019) <https://reyestr.court.gov.ua/Review/80167902> accessed 22 July 2021.
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the existence or absence of a dispute between the parties over the subjective rights to land,
which should be considered under the concept of ‘dispute over the right’ in civil proceedings.
The main difference between land disputes, which are subject to administrative courts, in
contrast to other types of litigation, is that they arise from the need to protect and concern
different groups of rights or interests (including property rights or non-property rights in
land relations) of persons in relations with public authorities and local self-government
bodies or other appropriate defendants in the exercise of public authority administrative
functions or the provision of administrative services as a defining feature of the jurisdiction
of administrative courts.

The establishment of unlawful interference with the rights or interests of a person in the field
of land relations is a necessary condition for obtaining legal protection, and the content of
protection is determined by the essence of such right or interest and form of interference
(violation, challenge, or non-recognition) and is carried out through appropriate remedies
and methods of protection.

In addition, we consider it necessary to cite the conclusion of researchers who were at the
origins of administrative proceedings in Ukraine, I.B. Koliushka and R.O. Kuybida (2007):

The nature of the subjective right that is violated does not matter at all for administrative
jurisdiction — the Code of Administrative Procedure does not state anywhere that
administrative courts protect only the public rights of a person. It is important for the
administrative court that the law (whether public or civil) is violated by the subject of
power in public relations, i.e. in the exercise of their powers.!”

Accordingly, in judicial practice, the content of claims is understood as the plaintiff’s
proposed ways to protect their public rights, freedoms, or interests, and the circumstances
in which the plaintiff substantiates their claims are specific legal facts with the occurrence of
which the subjects of public law enter into physical or legal entities in disputed legal relations
(para. 25 of the decision of the Grand Chamber of the Supreme Court of 19 May 2021 in the
case no. 9901/29/21 [administrative proceedings no. 11-118zai21])."®

Thus, when applying to the administrative court, the material and legal interest of the
plaintiff is not in the sphere of abstract wishes in the public law sphere to ensure control
over the legality of the public administration in any matter, but in the rights, freedoms,
and interests concerning a particular part of land resources, unimpeded possession, use,
or exploitation of them, which is violated by the exercise of power by the subject of
power.

And this emphasises the question of how effective will the protection of the rights and
interests of the person be in the land sphere when using the powers of administrative
courts, which are enshrined in Art. 245 of the CAP and whether administrative
courts have the opportunity to apply methods of protection of property and personal
non-property rights, defined by Art. 16 of the CC and Art. 152 of the LC, when
considering cases arising from their violation by decisions, actions, or inactions of
the subjects of power.

17 IB Koliushko, RO Kyibida, Administrative courts: to protect human rights or the interests of the state?’
(2007) 3 Law Ukraine 6.

18  CaseN09901/29/21(SupremeCourt[GC],19May2021) <https://reyestr.court.gov.ua/Review/97286350>
accessed 13 July 2021.
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The study of the categories ‘remedy’ and ‘method’ in relation to the protection of rights and
interests, as well as the formulation of general conclusions in this regard, was carried out
within the doctrine of civil procedure, given that civil proceedings have long remained the
only type of litigation in the Soviet legal system for the protection of the individual.

For a long time, the lexical similarity of the etymology of the words ‘remedy’ and ‘method’ led to
their identification by legal scholars for the purpose of characterising the constituent elements of
the legal protection system. However, the evolution of legal regulation and theoretical thought, as
well as the need to ensure the unification of legal terminology, has led to a kind of materialisation
of the concept of ‘remedies’ of legal regulation. ‘Remedies’ should be considered in law from the
standpoint of a set of actions and/or objects of the material world that allow to achieve a certain
goal or perform any task. When applying the above approach to legal relations, it is proposed to
consider legal norms or various institutional subjects of their application as remedies. Its main
content is to outline the objects that ensure the achievement of a particular goal or task, which
makes its legal significance closer to the method to another category in law - ‘tools’*

In this context, remedies are classified according to their institutional nature into two
groups — jurisdictional and non-jurisdictional.

The former includes the activities of state-authorised bodies and officials to protect violated,
unrecognised, or disputed rights (court, prosecutors office, executive authorities, local
governments, or other public entities, etc.), as well as the protection of subjective rights from
possible encroachments (notary). Among the jurisdictional remedies, there are general
(judicial) and special (administrative and notarial) remedies. The protection of the rights of
the subjects of legal relations in court is the main among the jurisdictional remedies, has a
universal character, is guaranteed by the Constitution of Ukraine, and is the most suitable
for resolving disputes.

At the same time, the second group of remedies of protection of rights and interests of a
person are non-jurisdictional remedies: it is the activity of individuals and legal entities
to protect the rights and interests protected by law, which they carry out independently,
without seeking help from competent authorities.”

We believe that today, the current regulations and the procedure for its application allow us
to fully agree with and support this approach to the delimitation and establishment of the
definition of relevant concepts.

For example, the Grand Chamber of the Supreme Court drew attention to the fact that the
current CC divides the methods of protection of civil rights and interests into two groups
— judicial (Art. 16) and extrajudicial (Art. 17-19) (para. 15 of the Grand Chamber of the
Supreme Court from 29 May 2019).%!

19 MM Lasarenko, ‘The ratio of remedies, methods and forms of protection of property rights of a foreign
investor in private international law’ (2017) 6 Comparative and Analytical Law 110-111; MA Rozhkova
Remedies and methods of protection of the parties to a commercial dispute (Wolters Kluwer 2006) 64.

20 OO Karmasa, Remedies and methods of protection of the rights of the subjects of housing relations’
(2012) 2 Journal of Kyiv University of Law 155.

21 Case No 310/11024/15-1; (Supreme Court [GC], 29 May 2019) <https://reyestr.court.gov.ua/
Review/82703516> accessed 13 July 2021.
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Based on the analysis of the regulations cited in the decision, it can be noted that they clearly
distinguish the concept of ‘ways to protect rights and interests’ depending on the competence of
institutions to influence disputed legal relations - the President of Ukraine, public authorities,
authorities of the Autonomous Republic of Crimea local government in accordance with Art.
17 of the CC, notaries on the basis of Art. 18 of the CPC, or the person him/herself, as a victim
of violations and unlawful encroachments, in accordance with Art. 19 of the CC.

Each of the listed options of intervention by the relevant entity in order to protect the rights,
freedoms, or interests is limited to its own tools and the procedure for its implementation, as
emphasised by law. Thus, the procedure for applying these tools (by exercising competence
or application of rights) from the standpoint of influencing the content of the disputed legal
relationship (rights, interests, and responsibilities of the parties) to eliminate violations of
rights or interests should be defined as ways to protect each subject legal protection systems.
At the same time, the functioning of judicial institutions or other opportunities to protect
the rights and interests in the state should be considered as separate remedies of protection
of rights with unique methods.

Confirmation of this can be found in the provisions of the ECHR on the analysis of the rules of
admissibility of appeals to the European Court of Human Rights. Art. 35 of the ECHR’s condition
of admissibility is the exhaustion of all domestic remedies of protection of rights, in accordance
with generally accepted principles of international law. Similarly, Art. 55 of the Constitution
of Ukraine establishes the right of every person, after using all national remedies, to apply for
protection of their rights and freedoms to the relevant international judicial institutions or to the
relevant bodies of international organisations of which Ukraine is a member or a participant.

From the content of the autonomous interpretation in the application of these provisions, the
assessment of the use of rights protection remedies provides a priority to establish the use
of national institutional systems of human rights, among which the judiciary is in a leading
position. Thus, states are relieved of the need to be accountable to an international body until
they take the opportunity to remedy the situation through their own legal system. The rule
is based on the assumption reflected in Art. 13 of the ECHR, according to which there is
an effective remedy capable of essentially resolving a ‘non-groundless complaint’ under the
Convention and securing adequate redress (para. 44 of the ECtHR decision of 4 July 2019).

Further examination of the admissibility of a person’s complaint about breaches of the
Conventions obligations involves an analysis of the potential and actual ability of these
systems to provide such protection through the definition of competence and its application
(appropriate methods and their effectiveness).

The ECtHR holds a well-established position that:

in deciding on admissibility, it draws attention to the fact that applicants should
exhaust only those available domestic remedies to which they have direct access and
which at the time of the event were effective both theoretically and practically, i.e.
which were available and capable of reimbursing the damages and which provided
prospects for successful consideration of the case.”?

Thus, in addressing the admissibility of complaints to the ECtHR, both the systems of
remedies (institutions) and the ways (defined by their competence) of the protections they
apply are examined.

22 Case No 6433/18 Sokolovskyy v Ukraine [2019] Oficiynyi visnyk Ukrainy 87/34.

23 Sejdovic v Italy App no 56581/00 (ECtHR, 1 March 2006) <http://hudoc.echr.coe.int/eng?i=001-72629>
accessed 11 March 2021; Paksas v Lithuania App no 34932/04 (ECtHR, 6 January 2011) <http://hudoc.
echr.coe.int/eng?i=001-102617> accessed 11 March 2021.
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Also, in another of its decisions, the ECtHR reiterates:

the mentioned provision of Art. 13 of the ECHR guarantees effective remedies for the
exercise of the rights and freedoms provided for in the Convention at the national
level, regardless of how they are expressed in the legal system of a country.

The essence of this article is to provide a person with such remedies at the national level
that would allow the competent public authority to deal with substantive complaints
of violations of the provisions of the Convention and provide appropriate judicial
protection, although the states under the Convention have some discretion as to how
they ensure the fulfilment of their obligations.

In some circumstances, the requirements of Art. 13 of the ECHR may be provided by
the full range of remedies provided for under national law.**

The analysis of the above gives grounds to conclude that the legislative restrictions on the
substantive legal remedies of civil law or interest are to be applied in compliance with the
provisions of Arts. 55 and 124 of the Constitution of Ukraine and Art. 13 of the ECHR,
according to which every person has the right to an effective remedy not prohibited by law.”

The resolution of a land dispute is a legal guarantee of protection of land rights, which is
provided (implemented) with the help of public authorities within the powers defined by law
to make a decision that will restore the violated, unrecognised, or disputed right*®.

In this article, we will focus only on the current state of judicial (jurisdictional) protection of
rights and appropriate methods of protection of rights and interests in land relations, which
are used within its functioning.

The theory formulates various approaches to understanding the meaning of the concept
of how to protect rights or interests. They mainly concern the civil law aspect, which is
determined by the duration of scientific research in this area. At the same time, the general
results and approaches of such research can be applied to the field of disputes in the public
sphere, as it is about the only basic principles of the state apparatus and the mechanism of
legal regulation in protecting the rights and interests of the individual.

The general conceptual definition of the method of protection is provided by Z. Romovska
(2005), who understands this concept as: ‘A concentrated expression of the content (essence)
of the measure of state coercion by remedies of which the desired result is achieved’” Thus,
the method of protection is most clearly tied to the mechanisms of state provision of law and
order as the desired result of the functioning of the state-organised system of public relations.

This approach has found significant support in the special scientific literature and is
supplemented by researchers’ own additional features. O. Karmaz (2012) defines the method

24 Chahal v United Kingdom App no 22414/93 (ECtHR, 15 November 1996) <http://hudoc.echr.coe.int/
fre?i=001-58004> accessed 11 March 2021.

25 Case No 910/7164/19 (Supreme Court [CCC], 28 May 2020) <https://reyestr.court.gov.ua/
Review/89485041> accessed 18 June 2020.

26  YaZ Yaremak ‘The importance of the institution of land dispute resolution in the land law system’ (2019)
51 Current Issues of Improving the Current Legislation of Ukraine: A Collection of Scientific Papers
101-102, 106.

27 Z Romovska, Ukrainian civil law (Atika, 2005) 494.
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of protection from its linguistic interpretation, complements the legal features of certainty in
law, substantive and coercive nature of the impact on the behaviour of the offender, whose
purpose is to restore (recognise) of violated (disputed or unrecognised) rights.?

A systematic study of the current legal regulation and law enforcement practice indicates
that non-jurisdictional remedies are gaining more and more recognition and importance.
Accordingly, it is possible to distinguish a group of methods of land rights and interests that
restore them by exercising the competence of a notary (for example, in case of satisfaction of
the creditor’s claims by foreclosure on the subject of the mortgage, which is land, under Art.
33 of the Law of Ukraine ‘On mortgage’ of 5 June 2003), contractual forms of settlement of
disputes (for example, the establishment of an easement and a contractual change in the legal
relationship in this regard) or through self-protection (for example, unilateral termination of
the contract due to breach of obligations’ contracting or cutting off the roots and branches of
trees in case of moving from one land site to another, if such movement is an obstacle to the
use of land for its intended purpose or liquidation of trees at the common border, in order to
implement the principles of good neighbourliness under Chapter 17 of the LC).

In this case, the definition of coercion is broad and includes both the force and effect of state
influence as a result of the positive effect of legal regulation on a person’s behaviour (so-
called positive legal responsibility), including by both persuasion and real coercion to act
against the will of the person concerned under the threat of legal sanctions.

In this aspect, we cannot agree with the identification in the literature of the remedies and
measures of responsibility on the basis of the formula of ‘coercion’ Instead, the remedies
may include appropriate sanctions for violations of the rights, freedoms, or interests of the
person, if the purpose of protection is to meet the needs of the person in dispute by restoring,
recognising, and creating conditions for the unimpeded realisation of rights and interests.

Accordingly, we consider it appropriate to agree with the provided definition of ways to
protect the violated, disputed, or unrecognised right or legal interest provided by V.V.
Petrunya, as a set of actions provided by law, contract, or those that do not contradict the
principle of the rule of law of authorised state bodies or relevant persons, which can be used
to achieve termination, prevention, elimination of violations, restoration (recognition) of
violated (disputed) rights, or compensation of damages and influence on the offender.”

A similar approach to determining the method of protection is accepted in law enforcement
practice. Clause 14 of the decision of the Grand Chamber of the Supreme Court of 29
May 2019 defines the method of protection of civil rights or interests as: ‘Actions aimed
at preventing the violation or at restoring a violated, unrecognised, contested civil right or
interest. The remedies of protecting a civil right or interest must be accessible and effective’*’

Scholars define ways of protecting a right as actions provided by law that are directly aimed at
protecting the relevant right. Such actions are final acts of protection in the form of substantive legal
actions or jurisdictional actions to remove obstacles to the exercise of their rights or the cessation
of offences, the restoration of the situation that existed before the violation. The application of a
specific method of protection of the violated or denied right is the result of protection activities.*

28 OO Karmasa, Remedies and methods of protection of the rights of the subjects of housing relations’
(2012) 2 Journal of Kyiv University of Law 156.

29  VV Petrunya, ‘The concept and system of methods to protect the rights of economic entities’ (PhD
(Law)thesis, National University ‘Odesa Law Academy’ 2019) 4.

30  Case No 310/11024/15-i; (Supreme Court [GC], 29 May 2019) <https://reyestr.court.gov.ua/
Review/82703516> accessed 13 July 2021.

31  ‘On methods to protect the law in public law relations’ (Yurydychna gazeta Online, 19 November
2019)  <https://yur-gazeta.com/publications/practice/sudova-praktika/pro-sposobi-zahistu-prava-u-
publichnopravovih-vidnosinah.html> accessed 23 September 2020.
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In its relationship with the subject of research of this scientific intelligence in the jurisdictional
judicial remedies of protection of rights or interests of land rights, speaking of the relevant
acts (actions or inactions), it should be about the competence of relevant jurisdictions to
influence the dispute and the disputed legal relationship from which it arose.

In procedural codes, there is a significant difference between the methods of protection used
by administrative courts and courts when considering disputes arising from civil, labour,
family, housing, economic, and other legal relations, including land - in the sense of para.
1 Art. 19 of the CPC and cases in disputes concerning the right of ownership or other real
rights to property (movable and immovable, including land) for para. 6 para. 1 Art. 20 of
Commercial Procedural Code (hereinafter - ComPC) - which fall under the jurisdiction of
civil and commercial courts.

Paras. 1 and 2 Art. 5 of the CAP guarantees every person the right to apply to an administrative
court in accordance with the procedure established by this Code, if they consider that the
decision, action, or inaction of the subject of power violates their rights, freedoms, or legal
interests, and to request their protection by:

1) recognition of a normative legal act or its separate provisions as illegal and
invalid;

2) recognition as illegal and cancellation of the individual act or its separate
provisions;

3) recognition of the actions of the subject of power as illegal and the
obligation to refrain from certain actions;

4) recognition of the inaction of the subject of power as illegal and the
obligation to take certain actions;

5) establishing the presence or absence of competence (powers) of the subject
of power;

6) adoption by the court of one of the decisions specified in paragraphs
1-4 of this part and recovery of funds from the defendant-subject of power
to compensate for the damage caused by his illegal decisions, actions, or
inactions.

Protection of violated rights, freedoms, or interests of a person who appealed to the court
may be carried out by the court in another way that does not contradict the law and provides
effective protection of the rights, freedoms, and interests of man and citizen, or other entities
in the field of public relations, from violations by the subjects of power.

The remedies listed in para. 1 Art. 5 and para. 2 Art. 245 of the CAP are based on the nature
and forms of activity of subjects of power, indicate coercive measures that can be applied
in court, ways to counteract the illegal exercise of competence by public authorities or
local governments as the main defendants in administrative proceedings. We believe that
the basis of this approach is that after the court corrects the violations of the procedure
for exercising their powers, the authorities, within the framework of the special permit
principle, will refrain from repeating these violations in the future, with minimal actual
interference in the problem of distribution of authorities and competencies between
branches of government.
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However, even when correcting an error in the activities of the public administration in such
ways or equally effectively, the court will take care of the restoration of violated, disputed, or
unrecognised rights and interests of the person. In part, it may seem that under the existing
system of judicial protection by administrative courts, the main focus of their activities is
on the problems of the apparatus rather than the rights and interests of the person violated
by it. This gives researchers and practitioners of justice the opportunity to even support the
discussion and substantiate their own theses about the doubts for the ‘ontological purity’ of
administrative justice as a form of administration of justice.

It is hardly possible to agree with the last thesis from both the formal and the factual points
of view. But the peculiarities of the application of methods of protection by administrative
courts in the protection of the rights, freedoms, and interests of the individual obviously
exist, which confirms the relevance of this and subsequent scientific developments.

Instead, regulations of paras. 1 and 2 Art. 5 of the CPC and paras. 1 and 2 Art. 5 of the
ComPC, which are similar in content, define:

in the administration of justice, the court protects the rights, freedoms and interests
of individuals, the rights and interests of legal entities, state and public interests in the
manner prescribed by law or contract.

If the law or the contract does not determine an effective way to protect the violated,
unrecognized or disputed right, freedom or interest of the person who appealed to
the court, the court in accordance with the claim of such person may determine in its
decision such a method of protection that does not contradict the law.

Thus, civil and commercial litigation in determining the remedies mainly refers to the content
of special legislation governing the disputed legal relationship and therefore determines the
implementation of rights, freedoms, and interests of the individual and possible ways to
restore them through coercive force. This approach is obviously more correct, given the
substantive nature of the violated rights, freedoms, or interests and the consequent nature of
the remedies that should be used to restore them.

For the current state of legal regulation, a non-exhaustive list of ways to protect land rights is
contained in para. 3 Art. 152 of the LC, para. 2 Art. 16 of the CC, and para. 2 Art. 20 of the
Commercial Code of Ukraine (hereinafter - ComC).

Analysis of the content of methods of protection of land rights shows that their role and
significance are different: each method of protection has its own characteristics, functions,
purpose, and conditions of use.

As defined by the doctrine of land law, some of them are directly aimed at protecting the
right of ownership of land or land use rights; others are aimed indirectly. All these methods
of protection of land rights can be classified into separate, relatively independent groups:
property law, contract law, and special methods of land rights protection. Property and legal
methods of protection of land rights are directly aimed at protecting the subjective right of
ownership of land or land use rights of persons who at the time of the violation of the right
are not in a binding relationship with the infringer (claiming land from someone else’s illegal
possession [vindicative claim]; the requirement of the landowner or land user to eliminate
violations in the exercise of their rights, which are not related to the deprivation of land
ownership [negative claim]; and so on). Mandatory legal remedies are aimed at protecting
the rights of the subject as a party to the binding relationship (compensation for damages
caused by non-performance or improper performance of the contract; return to the owner
of the land provided for use under the lease, etc.). Special methods of protection of land
rights apply to special cases of violation of the rights of landowners and land users. They are
due to a special circle of authorised or obligated persons and extraordinary circumstances
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(recognition of the land agreement as invalid; invalidation of decisions of executive
authorities or local governments that violate the rights of landowners and land users, etc.).*

It is noted in the literature that the definition of methods in the Land Code of Ukraine as legal
guarantees of protection of land rights places a functional burden on them, which is to restore
the rights that were violated, to remove obstacles to their implementation, and so on.” In fact,
this is what any kind of litigation seeks, if we carefully examine their regulatory tasks.

However, the methods of protection used by administrative courts and in civil or commercial
proceedings are significantly different, except for invalidation (which is identical to illegality,
unlawfulness, invalidity) of decisions of public authorities and local governments, which
suggests the existence of normative-formal difference of legal protection in the order of
various types of legal proceedings. However, such a conclusion would force us to agree with
the difference in the essential common principles of the functioning of the justice system, its
goals, and objectives.

Regarding the legal characteristics of jurisdictional (judicial) methods of protection in
administrative proceedings, special attention should be paid to the definition of such
methods in court proceedings in public law disputes, at the request of the subject of power
in cases where the right to apply to the court for a public law dispute is granted to such a
subject by law (clause 5 para. 1 Art. 19 of the CAP).

In this category of disputes, the usual basic model of approaches to the characterisation of
judicial activity is undergoing significant changes. This is evidenced by the fact that for a long
time, any possibility of referring this category of cases to the jurisdiction of administrative
courts was denied, justifying their inconsistency in the legal nature and purpose of
administrative justice, the real punitive functions when it considers cases caused by the
claim of the object of power to the person.** System analysis of Art. 55 of the Constitution
of Ukraine and the provisions of the CAS of Ukraine indicates that administrative courts
consider cases ‘person against the state’ and are designed to protect people from the
arbitrariness of the state (state bodies), not vice versa.

However, the experience of the institute of administrative justice has proved the
unfoundedness of the last objections and their lack of motivation since the basis of their
argument was superficial external attributes of proceedings initiated by the subjects of
power. Instead, it should be agreed that a detailed study of the categories of cases and the
grounds for their consideration in courts, on the contrary, allows us to speak more fully
of administrative proceedings, due to the consideration of such disputes it should prevent
human rights violations by judicial control over ‘interference’ powers of the authorities.*

32 Land Code of Ukraine: comment (Odissey, 2002) 402; MV Shulha, HV Anisimov, NO Bahai,
AP Hetman, Land Law Ukraine (Yurincom Inter, 2004) 143; ZV Yaremak, ‘The effectiveness of
methods to protect land rights: problems of judicial practice’ (2020) 4 Juridical Scientific and
Electronic Journal <https://doi.org/10.32782/2524-0374/2020-4/27> accessed 21 March 2021.

33 Ibid.

34V Averyanov, D Lukyanets, Yu Pedko, ‘Code of Administrative Procedure of Ukraine: the need
and ways to eliminate conceptual and conceptual defects’ (2006) 3 Law Ukraine 10-11; VM
Bevzenko, SM Minko, ‘Features of determining the jurisdiction of public law disputes’ (2007) 3
Bulletin of Commercial Justice 124-125.

35  IB Koliushko, RO Kuibida, Administrative justice: European experience and proposals for Ukraine
(Fakt, 2003) 33.
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The basic instructions of the CAP, which outline the tasks and principles of this form of
justice in Arts. 2 and 5 of the CAP, indicate the universal obligation of the court to use
procedural possibilities and powers in order to effectively protect the rights, freedoms, and
interests of individuals in the process of considering public law disputes of administrative
jurisdiction. When appealing to the administrative court, when only the adoption of a judicial
act allows them to exercise the powers granted, in cases established by law, the court checks
the activities of the representative of the government. In such cases, the court actually grants
permission to enforce the administrative act. This again raises the question of verifying the
legitimacy of the document, which provides for the assessment of the behaviour not so much
of the person subject to coercive measures but of the compliance by a representative of the
authorities with the requirements relating to legal acts of management.*

The continental German model of administrative justice, received by Ukraine, has, over
its long history, approved the approach to the expediency and jurisdiction of the relevant
categories of cases within the competence of administrative courts.”

In the same category of cases, it is objectively difficult to apply the traditional approach
to determining the methods of protection used by administrative courts in other disputes
‘against a subject of power’. Therefore, it demonstrates the multifaceted discussion of the
object and subject of this scientific article.

In decisions on appeals of subjects of power, the courts neither recognise the activity of
the authority as illegal with the recognition of invalidity or cancellation of the act, nor
require certain actions, nor refrain from committing them in the resolution. Instead,
quite often, the decision to satisfy the appeals of the subject of power, on the contrary,
can raise doubts on who is protected by the courts in a particular case when deciding
to forcibly alienate land, other real estate located on it, for reasons of public necessity
(Art. 267 of the CAP).

Even in such an extraordinary form, the internal content of judicial activity is primarily
aimed at assessing the legality of decisions (acts), actions, or inactions of the subject of
power, which potentially lead to interference in the rights, freedoms, and interests of the
individual. Its result, establishing their legality or illegality, determines the satisfaction of
the court with the relevant appeal or the refusal of such satisfaction, which authorises public
administration activities.

From the description above of the methods of protection as actions of authorised state
bodies, by remedies of which the prevention of violations of rights can be achieved, this
judicial activity best corresponds to the given definition. It has the potential to provide
effective protection in terms of preventing violations that will negatively affect the rights,
freedoms, and interests of the individual, to prevent such from the negative impact of the
actions of the subjects of power.

According to O.V. Ilnytsky (2011), for land relations, this category of cases is one of the
most important in terms of exercising the powers of administrative courts to monitor
the observance of human rights, which is determined by the constitutional principle of
inviolability of property and exclusion of grounds for compulsory alienation (Art. 41 of the
Constitution of Ukraine).*

36 Yu Bytyak, N Pysarenko, ‘Procedural form of administration of justice in disputes involving a
subject of authority’ (2006) 10 Law Ukraine 79-80.

37  Siegfried F Franke, Allgemeines Verwaltungsrecht der Bundesrepublik Deutschland: Grundziige,
Erlduterungen und Beispiele (R. v. Decker’s Fachbticherei: Recht und Wirtschaft 1999) 173-175.

38 O Ilnytskyy, Land disputes and the procedure for resolving them in Ukraine: administrative and
legal approach (FOP Pyatakov 2011) 207.
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In this regard, for example, Art. 143 of the LC, when determining the grounds for compulsory
termination of land rights, indicates as the imperative the provision of judicial procedure to
assess the existence of factual and regulatory grounds for such interference in the field of
land rights, freedoms, and interests of the person, some of which is at the request of the
subject of power in administrative proceedings.

In the civil theory of protection of rights, freedoms, and interests, ‘other ways of protection’
can also include judicial activity, namely prior judicial control. That is, when performing
an action that may have legal consequences and affect the rights and legal interests of the
authorised person, it is necessary to first go to court. Thus, in accordance with the provisions
of the Constitution of Ukraine, no one may be forcibly deprived of housing other than on the
basis of law by a court decision (Art. 47).*

The purpose of legal proceedings, which is formulated through the sign of ‘effectiveness’
of judicial protection, requires the establishment of a normative definition of this sign.
Moreover, this feature is currently important in law enforcement, which borders on the
guarantee of the right to judicial protection. Frequent cases in the practice of the Supreme
Court are the refusal to satisfy the claim on the grounds of the ineffectiveness of the
chosen method of protection of the rights of the person, which is defined by them in the
claims, because it does not restore violated, disputed or unrecognised rights, freedoms,
or interests of the plaintiff. Consequently, the task of judicial proceedings is not fulfilled.
This leads to the courts’ assessment of the question of to what extent such a dispute
in this case is legal and belongs to the court jurisdiction according to Art. 124 of the
Constitution of Ukraine.

The provision on ensuring the effectiveness of judicial protection also corresponds to the
guarantees of the rights of the person set forth in Art. 13 of the ECHR. The ECtHR has
repeatedly stated in its decisions, analysing national redress systems for compliance with
the right to the effectiveness of internal safeguards mechanisms, that in order to be effective,
the remedies must be independent of any action taken by the public authorities, be directly
available to those concerned (see Gurepka v. Ukraine, application no. 61406/00, para. 59)
and able to prevent the occurrence or continuation of the alleged infringement or to provide
adequate compensation for any infringement that has already taken place (see Kudla v.
Poland, judgment of 26 October 2000 in the case Kudla v. Poland, (<...>) [GC], application
no. 30210/96, ECHR 2000-XI, para. 158) (para. 29).

The remedies must be ‘effective’ in the theory of law and in practice, in particular in the sense
that its use cannot be unduly complicated by the actions or inactions of the respondent State
authorities (decision of 18 December 1996 in Aksoy v. Turkey, para. 95).

39 OO Karmasa, ‘Remedies and methods of protection of the rights of the subjects of housing
relations’ (2012) 2 Journal of Kyiv University of Law 156.

40  Case 20390/07 Garnaga v Ukraine [2013] Oficiynyi visnyk Ukrainy 1/203.
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In assessing effectiveness, it is necessary to take into account not only the formal
remedies but also the general legal and political context in which they operate and the
applicant’s personal circumstances (decision of 24 July 2012 in Djordjevic v. Croatia, para.
101; decision of 6 November 1980 in Van Osterwijk v. Belgium, para. 36-40). Thus, the
effectiveness of the remedies is assessed not in an abstract way but by taking into account
the circumstances of a particular case and the situation in which the plaintiff found him/
herself after the violation.

The issue of the effectiveness of legal protection was analysed in the decisions of national
courts. In particular, in the decision of 16 September 2015 in case no. 21-1465al5, the
Supreme Court of Ukraine concluded that the court decision, in case of satisfaction of
the claim, should be such that would guarantee the protection of the rights, freedoms,
and interests of the plaintiff from violations by the defendant, ensure its implementation
and prevent the need for further appeals to the court. The method of restoring the
violated right must be effective and such that excludes further illegal decisions, actions,
or inactions of the subject of power, and in case of non-execution or improper execution
of the decision, there would be no need to go to court again, and enforcement of the
decision would take place.

In its case law, the Supreme Court has repeatedly stated that an ‘effective remedies’ within
the meaning of Art. 13 of the ECHR must ensure that the violated right is restored and that
the person obtains the desired result. Making decisions that do not directly lead to changes
in the scope of rights and ensuring their enforcement does not comply with this provision
of the Convention (Resolution of the Grand Chamber of the Supreme Court of 28 March
2018 in case no. 705/552/15-a, decisions of the Supreme Court of 18 April 2018 in case no.
826/14016/16, of 11 February 2019 in case no. 2a-204/12).

The method of protection chosen by the plaintiff should be aimed at restoring the violated
rights, protection of legal interests and, if the court satisfies his/her claims, the decision
should result in the actual restoration of those rights for which the plaintiff went to court
(para. 27-31).4

The effectiveness of the protection of rights, freedoms, and interests as a result of application
to the courts is a complex collective concept, which in the most general terms, can be
described as the ability to ensure the real impact of the court decision on the legal status of
the person in dispute by restoring or recognising unrecognised rights, freedoms, or interests
of the person, for which he/she appealed to the court.

V. Kravchuk (2020) distinguishes the reality of protection of rights, speed, and
accessibility (in the context of monetary costs) by the criteria of efficiency of
judicial protection. The reality depends on the quality multiplied by the immediate
implementation of the decision. In turn, the quality of the decision, in his opinion,
is clarity, effectiveness, ‘enforceability, and its independence from the plaintiff. In
addition, the decision should include safeguards against the recurrence of violations
and the formation of new disputes.*

Thus, an effective remedy (method) should be understood as one that leads to the
desired results, consequences, or has the greatest effect. Therefore, an effective method of
protection must ensure the restoration of the violated right and be adequate to the existing
circumstances.

41  Case No 340/2074/19 (Supreme Court [ACC], 4 August 2020 <https://reyestr.court.gov.ua/
Review/90755073> accessed 13 July 2021.

42V Kravchuk, ‘Principles of administrative proceedings’ (UBA.ua, 19 June 2020) <https://uba.ua/
ukr/news/7657/> accessed 26 June 2021.
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Therefore, the administrative court, having received the statement of claim, must establish
the existence of the fact of violation of the right and apply a specific way to protect the
violated right. The method used depends on the content of the subjective right for the
protection of which the person applied and the nature of the violation.

All this inevitably leads to the use of methods of protection by the court in resolving the
case that would ensure the set goal and perform the tasks that follow from it in the specified
context.

When choosing between general methods of protection of law (provided by law) or special
methods, administrative courts must prevent abuse of the right to protection and violation of
the rights of defendants, repeated proceedings on essentially identical but formally different
requirements, as well as not complicate enforcement decisions. That is, having established
the violated right of the applicant, the court must protect his/her right and must not allow
chaos in law enforcement.

It follows that for the effective restoration of the infringed right, it is necessary that there be a
clear link between the offence and the method of protection of the right. In other words, the
purpose of the stated claims should be to eliminate obstacles to the exercise of the right, and
its achievement is a certain way to protect the right, which would exhaust itself.**

The right to property is an indisputable object of protection by the parties in cases of appeal
against decisions, actions, or inactions of subjects of power in the usage of public property
(including land property).

The range of tools used by the substantive and legal powers of administrative courts is
aimed at resolving issues of restoring the legitimacy of public administration in compliance
with the guarantees of the constitutional system (for example, in terms of the concept of
the functional distribution of branches of government). In deciding the issue of the proper
exercise of competence, the result of its implementation is also one of the criteria for judicial
evaluation. However, for the party, this algorithm has the opposite effect: they protect their
own rights, freedoms, or interests, which must be provided by public authorities or local
governments.

In the scheme of evaluating the activities of the subject of power, the courts face numerous
problems of competence, discretion, and public succession as a result of the reorganisation of
the mechanism of the state. The court decision, through the ‘general’ means of protection of
administrative proceedings (Arts. 5 and 245 of CAP), provides an assessment of the exercise
of powers, directing the defendant (subject of power) in the legal direction of activity. Only
relatively recently have administrative courts taken a proactive stance, according to which
the mere finding of illegal actions in person-friendly proceedings does not restore the rights
of such a plaintiff. To this end, the administrative court is endowed with appropriate powers,
in particular, Part 4 of Art. 245 of the CAP of Ukraine stipulates that in the case specified
in para. 4 of Part 2 of this article, the court may oblige the defendant, who is the subject

43 ‘On methods to protect the law in public law relations’ (Yurydychna gazeta Online, 19 November
2019)  <https://yur-gazeta.com/publications/practice/sudova-praktika/pro-sposobi-zahistu-prava-u-
publichnopravovih-vidnosinah.html> accessed 23 September 2020.
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of power, to decide in favour of the plaintiff, if such a decision meets all the conditions
prescribed by law and acceptance of such a decision does not provide for the right of the
subject of power to act at its own discretion. Therefore, the long inaction of the defendant
in violation of regulatory requirements for the exercise of their competence and the need to
ensure effective protection, which excludes further illegal decisions, actions, or inaction of
the subject of power, determine the need to oblige the defendant to authorise (those which
grant (certify) the relevant right) decisions (paras. 58-60).4

This is especially important in cases where the previous dishonest behaviour of the subject
of power indicates the absence of their intent to make a reasonable and lawful decision in
the form prescribed by applicable law, taking into account the position of the court. As the
process of refusing the plaintiff to grant permission to develop a land management project
on formal grounds without making an appropriate government decision (according to Art.
118 of the LC) can be quite long, as indicated by the wrongful conduct of the defendant,
who repeatedly enforces similar violations rights of the plaintiff, in this case, the proper
way to protect the violated right is the obligation of the land management authority to grant
permission to develop a land management project (para. 55).*

From the practice of law enforcement, even the satisfaction of such claims is not a guarantee
of restoration of violated rights, as the court decision will not be a direct basis for technical
activities in the field of land management. O. Snidevych (2006) notes that it is quite
reasonable to see the possibility of violation of human rights to effective judicial protection,
guaranteed by Art. 13 of the ECHR. The adoption of such acts by the relevant body is only
a delay in the development of the land management process. The acts of these bodies do
not bring anything new to the regulation of land relations. They are just an extra part of
this process. In addition, such decisions can be enforced only by the executive or local self-
government bodies themselves.** And this contradicts the existing positions of guarantees
for the effectiveness of judicial protection.

Thus, having chosen the procedure for exercising competence by the subject of power as the
main ‘goal, administrative-procedural methods of protection come into formal conflict with
the normative task of the judiciary on the priority of rights, freedoms or interests of a person
violated by such public authority.

This conclusion is indirectly confirmed in the legal positions of the Grand Chamber of
the Supreme Court. For example, in a study of the use of land rights common to civil and
administrative litigation, declaring as illegal and challenging decisions of public authorities and
local governments, the Court considered this method of protection ineffective because it could
not protect or restore the infringed property right of the plaintiff (if there is any), in particular,
the return to their possession or use of the disputed land, compensation of damages.

The methods of protection of property rights are defined in the Civil Code. Judicial
protection must be complete and comply with the principle of procedural economy, i.e.,
ensure that there is no need to go to court to seek additional remedies. Satisfying the claims
for illegality and challenging the disputed decision to lease the land to a third party, which
has already been sold and expired, will not restore the plaintiff’s rights, restore possession,
use, or disposal of the property, and it will require additional protection. Based on the
circumstances of this case, the proper way to protect the plaintiff will be to apply to the court
to recover property from someone else’s illegal possession, if the plaintiff was deprived of land

44  Case No 813/5074/17 (Supreme Court [ACC], 2 April 2021) <https://reyestr.court.gov.ua/
Review/95982464> accessed 13 July 2021.

45 Case No 812/1313/18 (Supreme Court [ACC], 30 April 2020) <https://reyestr.court.gov.ua/
Review/89035537> accessed 13 July 2021.

46 O Snidevych, ‘Land management lawsuits in the civil process of Ukraine’ (2006) 6 Pravo Ukrainy 72.
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ownership, or remove obstacles to the exercise of property use and disposal, if the plaintiff
is denied their right. The Grand Chamber of the Supreme Court also draws attention to the
fact that according to the method of protection chosen by the plaintiff, the proper defendant,
in addition to the subject of power, may be an individual to whom the land was transferred.
The plaintiff’s choice of an inappropriate way to protect his/her rights is a separate ground
for dismissing the claim (para. 47-54)."

T.O. Tretyak’s (2016) study of the recognition of the legality or illegality of a legal act gives
reason to believe that it is not a separate method of protection and has no independent
significance. The resolution of this issue during the protection of the right to land is necessary
to determine the rights and obligations of the plaintiff and the defendant after the decision of
the executive authorities or local governments. The protection of these rights may, without
any harm to the plaintiff and society, be carried out by other means of protection.*s

In these examples, we can see that for civil and commercial litigation, the criterion for the
effectiveness of protection is the shortest path for a person to obtain or restore his/her rights.
Obviously, this is also relevant for administrative proceedings. However, the application of
the remedies defined in the CAP (powers of administrative courts) is not always able to
perform this task, given the denial of the substantive nature of violated rights, freedoms, and
interests on the basis of public law in the exercise of administrative functions.

As stated in this article, within the framework of certain principles of the constitutional
order, the question of the methods of protection used by the court, in addition to assessing
their effectiveness, is based on the principles of determination of legal competence.

Therefore, when resolving disputes by administrative courts, the list of methods of protection
and powers of administrative courts, which are defined in Arts. 5 and 245 of the CAP, are
applied as an imperative.

At the same time, for example, para. 2 Art. 5 of the CAP provides that the protection of
violated rights, freedoms, or interests of the person who appealed to the court may be carried
out by the court in another way that does not contradict the law and provides effective
protection of the rights, freedoms, and interests of people, citizens, and other entities of
public relations from violations by the subjects of power. This provision allows the court to
act with a significant degree of freedom within law, choosing a method of protection that is
not directly provided by procedural law but follows from the nature of the law, the protection
of which is sought by the person in a public dispute within the jurisdiction of administrative
courts and its legal regulation, taking into account the requirements of the effectiveness of
protection.

Theissue of legislative restrictions on the use of remedies in civil and commercial proceedings,
instead of expanding them to ensure the completeness and effectiveness of judicial protection,
was explained by the underdevelopment of the independence of the judiciary and distrust of
judicial discretion, which should determine the content of remedies.

47  Case No 945/642/19 (Supreme Court [GC], 02 February 2021) <https://reyestr.court.gov.ua/
Review/95439652> accessed 13 July 2021.

48  TO Tretyak, Recognition of illegal decisions, actions or inactions of executive authorities or local
governments as a way to protect property rights or land use rights’ (2016) 1-2 Ecology Law of Ukraine 75.
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However, expert research on this issue has substantiated the opposite trend.** This trend was
substantiated by the fact that the legislative restriction of the remedies does not guarantee
the correct application of law but becomes an obstacle to the real protection of a person’s
property rights. The latter may be dismissed by the court for non-compliance with statutory
remedies. The list of methods of protection is considerable, but even in this case, it is almost
impossible to prescribe in the law the grounds and procedure for the application of each
of them. The court is forced to adapt the provisions of the law to real social relations, for
example, the way to restore the violated right to the content of the violation. In this case,
there are as many ways to restore the violated right as ways to violate it. Resolving issues of
protection on the basis of formal provisions of the law, instead of the rule of law, leads to
negative phenomena: covert denial of justice, protection of the interests of the state (rather a
person authorised to make decisions on its behalf), instead of rights and legal interests of a
person from the realisation of power competence.*

The protection of property rights in the field of land relations has always been and remains
one of the main areas of scientific and practical discussion on the effectiveness of protection.
For example, O. Podtserkovny (2009) noted that:

Judicial bodies refuse to satisfy claims of land users to local governments for
recognition of land ownership, given that this method of protection is not provided
by the Land Code, and the solution of these issues is the exclusive competence of local
governments. It turns out that the right to property in relations with individuals can
be protected in practice, in particular, by recognizing the right, and in relations with
public authorities one should expect ‘mercy’ of these authorities. It is clear that this
upsets the balance between public and private interests, undermines confidence in the
domestic legal system.”!

Para. 4 of the Letter of the Supreme Court of Ukraine dated 29 October 2008 no. 19-3767/0/8-
08 ‘On the consideration of land disputes’ denied the possibility of acquiring ownership of
the land by a court decision by establishing a fact of legal significance, thus asserting the
inadmissibility of equating the court decision and the relevant decision of the competent
subject of management as a legal fact of the emergence of land rights in non-litigation
proceedings. This virtually remedies that a court decision assesses legal relations only in a
disputed situation regarding the existence of land rights and cannot be a self-sufficient act to
establish such rights, bypassing executive or local self-government bodies. However, in the
case when a person applies for protection of the right to land, the court may not limit itself
to assessing the general legality of decisions, actions, or inactions that violate this right, but
also take measures to protect it — even if the violator is a subject of authority.

The reason for restricting the entry of administrative courts beyond the limits of Arts. 5 and
245 of the CAP are not only formal requirements of the law but also the systematic assertion
of the lack of independent legal significance of property claims in cases of administrative
jurisdiction, as well as a high level of discretion of management entities in cases involving
public property and inadmissibility of court intervention in this area.

However, in this case, taking into account the content of the disputed legal relationship, it is
necessary to consider which protection of the right or interest of the person is in question.

Property claims with appropriate substantive remedies may be considered and satisfied

49 D Luspenyk, ‘“Those, who play with procedural laws, can easily break the logic of the CPC with one
failed innovation’ (2012) 6 Law and Business 1, 4.

50  OP Podzerkovnyi, ‘About problems of application of method of protection of the broken right (on an
example of recognition of the property right in mortgage relations)’ (2012) Scientific Works of the
National University of Odessa Law Academy 190-191.

51  OP Podzerkovnyi, ‘Methods of protection in land relations’ (2009) 9 Law of Ukraine 190-191.
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by administrative courts in the event that the subject matter of the case, which meets the
characteristics of administrative, was the right of the person to the individual property, and
not just the right to receive it in the sense of ‘Lawful (legitimate) expectation’ in the context
of protection Art. 1 of the Protocol of the ECHR.

On the basis of a detailed scientific study of the application of land rights protection methods,
Y. Myahkohod (2014) came to the conclusion that

The use of the recognition of a right as a means of its protection will be quite effective
when a person acquired the right to land in accordance with the land law, but due to
various circumstances this right was not officially formalized and is disputed.®

It is clear that this conclusion is relevant in the case of obstacles to the legalisation of the right
to land due to improper exercise of power and public authority management functions by
the subjects of power.

Thus, the application of recognition of the right by the administrative court is possible, but
only in respect of established property, when the decision of the subject of power is only a
fact that legalizes the right of the person to the property and is beyond the discretion of the
authority management of public property at this stage of the right of the person (for example,
in the final stages of the transfer of the formed land plots from the state or municipal property
to private property by way of privatisation). This will comply with the principles of effective
judicial protection of property rights violated by the subject of power, instead of making the
plaintift’s right dependent on additional procedures to enforce the courts decision by the
defendant, obliging the latter to reconsider and decide on legalisation of the person’s right.

The nature of the claim due to the circumstances of the case, which allows for the
differentiation of the dispute over the right to property (land) or the right to a particular
property (land), must be taken into account by the court as to the procedure, including
determining the subject and procedure evidence in court and in assessing the permissible
effective ways to protect the rights of the individual.

In choosing the method of protection of the infringed right, freedom, or interest, the courts
must take into account the direct relationship between the claim for protection and the
content of such right and the nature of the offence. Accordingly, the requirement of complete
protection of rights, freedoms, and interests in administrative proceedings does not limit the
categories of cases they consider on the basis of violated rights, freedoms, or interests, and
jurisdiction is determined solely on the basis of the subject composition and nature of the
disputed relationship due to the implementation of public authority management functions.

The jurisdictional component of the right to a fair trial presupposes the need for courts to take
into account the scope of their powers under the Constitution and laws of Ukraine. At the
same time, the concept of expanding the limits of permissible remedies, which are not limited
to formal legal instructions but are determined only by the requirements of the need to ensure
effective protection of rights, freedoms, and interests, allows administrative courts to use
means (general and special) that will ensure the real restoration of the violated rights, which
are adequate to the existing circumstances. In the future, rights will not depend on the will or
other additional actions of the defendant, and if necessary, will be restored by enforcement.

52 YV Miahkohod, ‘Ways to protect land rights’ (PhD (Law)thesis, Taras Shevchenko National University
of Kyiv 2014) 32.
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The administrative court is authorised to apply substantive remedies when considering the
claim for the protection of the right to a certain object of property rights (including land) in
an administrative case, taking into account the material nature of the violated right, as well
as if the violation is committed by decision, action or inaction of the subject of power and is
only a fact that legalises the right of a person to the relevant object of property, and is beyond
the discretion of the authority in the management of public property.
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is detrimental to the interests and rights of minority shareholders. However, derivative lawsuit’s
regulation differs in each jurisdiction despite sharing common features, raising a variety of
issues to be resolved.

Methods: In this article, the author points out several issues and their possible solutions, which
could be implemented in Ukrainian legislation: property qualification by itself cannot prevent
abuse in filing a derivative lawsuit — extended ‘locus standi’ has to be implemented; holders of
preferred shares have to be granted the right to file a derivative lawsuit; property qualification
has to be substituted with a representation quota for members of non-entrepreneurial
corporations; the circle of defendants should include major members (majority of members)
and third parties, etc.

Results and Conclusions: The concepts of a preventive derivative lawsuit and a derivative
lawsuit for the invalidation of a company’s transaction and possible issues regarding them are
analysed. Additionally, the necessity for implementing a ‘business judgement rule’ is emphasised.

The institute of derivative action originated from common law countries, namely the United
Kingdom, as an exception to the precedent-based ‘proper plaintiff rule’ in the case of Foss v.
Harbottle, which is worded as follows: ‘In any action in which a wrong is alleged to have been
done to a company, the proper claimant (plaintiff) is the company itself’2

This means that the plaintiff may be the person that has the financial claim against the
defendant. At the same time, there are frequent circumstances in corporate (membership)
relations where the legal entity’s ability to defend its violated rights on its own is ruled out
due to a defect of its will: the offender is also the person who forms and (or) expresses
the legal entity’s will. Such persons can be a majority member (shareholder), a majority of
members (shareholders), or an official. In due course, these circumstances resulted in the
exception to the ‘proper plaintiff rule’: members of a corporation may bring a claim for and
on behalf of the legal entity if a wrong has been done to the latter by the persons who manage
it (both majority members and officials). This opportunity of the persons affiliated with the
corporation with membership constitutes the content of a derivative action as a remedy.

A derivative lawsuit is defined as a legal remedy used to defend a legal entity’s rights, which
enables its members to bring and affirm claims for the legal entity if the latter does not
initiate the lawsuit on its own due to the interests of its controllers.> A derivative action is
generally used to indirectly defend the interests of members (shareholders) in connection
with the value of their stock (shares) and payment of dividends or liquidation quota rather
than their rights. As O. V. Bihniak rightly states:

regarding the use of the term “indirect” and “derivative’, it comes down to the fact that
the participant (shareholder) who initiated the lawsuit is not a direct beneficiary in the
dispute, such a person is the company itself, but the rights (interests) of the participant
are protected by protecting the interests of the company.*

1 D Kershaw “The Rule in Foss v Harbottle is Dead; Long Live the Rule in Foss v Harbottle’ (2013) 5
LSE Legal Studies Working Paper 4-5 <https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2209061>

accessed 8 August 2021.

2 LA Ostrovska ‘Indirect (derivative) lawsuits: international experience and legislation of Ukraine’
(abstract of PhD (Law) Thesis, National University ‘Odessa Law Academy’ 2008) 4-5.

4 OV Bihniak OV, ‘Derivative action and corporate contract as means of corporate rights protection:

experience of Ukraine’ (2018) 5 (3) European Political and Law Discourse 231-232.
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It is essential to note that pecuniary equity rights (not to be confused with the equity rights
of binding nature - such as the right to demand payment of declared dividends or right to
demand payment of the liquidation quota) are not violated since their idea is to establish the
holder’s capability of having a property interest in the results of the corporation’s activity. They
do not enable the person to claim the specific volume of property: it is only a proportional
interest in the future distribution of property results. At the same time, the above does not
mean that a derivative action cannot be used as a remedy to defend the rights of members
(shareholders) of the corporation. We agree with the opinion that a derivative lawsuit may be
filed in order to indirectly protect not only the interests but also the rights of a legal entity’s
members.>* In particular, indirect protection of a shareholders’ rights takes place when the
company’s losses, resulting from the actions (inaction) of officials or a majority of members
or even transactions conducted by the executive body, prevent the exercise of equity rights of
a binding nature — payment of dividends or liquidation quota. Given the specific volume of
dividends or liquidation quota that the shareholder is entitled to, the corporation’s inability
to make payments in the prescribed volumes violates the shareholders’ rights.

However, a derivative action is not limited to damages. Officials (or a majority member
or majority of members) are usually not able to fully pay damages caused by their actions
(or inaction). In addition, there are many cases of concluding fraudulent transactions to
the detriment of the interests of a minority of members of the corporation. In such cases,
when the corporation cannot defend its violated rights, the rights and interests of the
corporation (as well as the rights and interests of its members) are protected by invalidating
the transaction on the claim of a minority participant (or participants) of the corporation,
which is also a derivative claim. Regarding this type of derivative lawsuit, another instance
of indirect protection of the shareholder’s specific right may be presented — namely, when
a transaction was concluded in breach of the preliminary approval procedure, filing a
lawsuit for rendering it void will indirectly protect the shareholder’s right to manage the
company.

It should be noted that a derivative action is a form for implementing the doctrine of ‘piercing
the corporate veil’ due to transferring the right to bring an action for damages held by the
legal entity to its members (shareholders), even though their rights have not been directly
violated. In the case of Agrotexim Hellas SA and others v. Greece (1995), deciding whether
the shareholders could bring an action on the company’s behalf and could be recognised
‘victims’ instead of the company in the meaning of the Convention on Protection of Human
Rights and Fundamental Freedoms (hereinafter ‘the Convention’), the European Court of
Human Rights (ECtHR) reiterated that

...the piercing of the “corporate veil” or the disregarding of a company’s legal
personality will be justified only in exceptional circumstances, in particular where it
is clearly established that it is impossible for the company to apply to the Convention
institutions through the organs set up under its articles of incorporation or - in the
event of liquidation - through its liquidators.®

In its judgement, the ECtHR repeats the equivalent stance of the UN International Court
of Justice, which was presented in Paragraphs 56-58° and 66* of its judgement in the case
of Barcelona Traction, Light and Power Company Limited dated 5 February 1970. In its
judgement, the court emphasised that the independent existence of the legal entity could not
be treated as an absolute, and the economic realities sometimes required protective measures
and remedies in the interests of those within the corporate entity, as well as of those outside

5 SO Koroed, VM Mahinchuk, ‘Derivative (indirect) lawsuits of the founders of legal entities as a form
of implementation of the doctrine of piercing the corporate veil’ (2020) 44 Scientific Bulletin of the
International Humanities University. Series: Jurisprudence 75.
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who have dealings with it, and there could be ‘lifting of the corporate veil® (in cases of
protection of rights and interests of members, a derivative action, as noted by H. Yu.).

In Ukrainian law, a derivative action is prescribed in Art. 54 of the Commercial Procedural
Code of Ukraine (hereinafter ‘the CPC of Ukraine’). According to this article, the right to
bring an action is granted to the person (member, shareholder, owner) that holds 10% or
more of the authorised capital or property of the legal entity.” According to the Draft Law
of Ukraine ‘On Joint-Stock Companies, namely Clause 9 of Section XIX, the right to bring
a derivative action is granted to the person (member, shareholder, owner) that personally
or jointly holds 5% or more of the authorised capital or property of the legal entity.®
According to Part 2 of Art. 54 of the CPC of Ukraine (which the legislator is not planning to
amend), the procedural status of a plaintiff is granted to the legal entity, while its members
(shareholders) act as persons, who by law are entitled to file a lawsuit in the interests
of the others. Such members (shareholders) are granted the same procedural rights and
obligations as a plaintiff - a legal entity.” They are not the legal entity’s representatives, as
found in Art. 54-55, which regulates their procedural status, located before the subsection
dedicated to the regulation of representatives in litigation procedure. The official against
whom the claim for compensation for the losses incurred is filed may not act on behalf of
such a legal entity.

Regarding the issue of who must be granted the status of a plaintiff, there is no consensus
among scholars. O. R. Kovalyshyn argues that members of a corporation must be given
the status of a plaintiff, while the corporation itself has to act as a third party who does
not make independent claims.” Ye. Talykin is convinced that under a derivative lawsuit,
the main emphasis should be on the conflict between members of the corporation and the
management — thus, members are to be deemed as plaintiffs."" M. K. Bogush claims that it is
the corporation that has to be given the status of a plaintiff.”?

In our opinion, the status of a plaintiff under the derivative action must be indeed granted to
the legal entity whose rights and interests have been directly violated by the official’s actions
(or inaction). We are inclined to agree with the opinion that the legal relationship regarding
the liability of officials or members of collective bodies (majority of shareholders included)
arise from the material legal relationship between these persons and the legal entity (regarding

6 Case concerning Barcelona Traction, Light and Power Company, Limited, (Belgium v Spain) [1970]
1.C.J. Rep 1970 p. 3, paras 56-58, 66.

7 Commercial Procedure Code of Ukraine (as amended of 5 July 2021) <https://zakon.rada.gov.ua/laws/
show/1798-12#Text> accessed 8 August 2021.

8 Draft Law of Ukraine ‘On Joint-Stock Companies’ register No 2493 of 25 November 2019 <http://wl.c1.
rada.gov.ua/pls/zweb2/webproc4_1?pf3511=67468> accessed 8 August 2021.

9 CPC of Ukraine (n 7).

10 OR Kovalyshyn, ‘Indirect (derivative) lawsuits as a legal remedy for participants in corporate relations’
(2010) 17 Bulletin of the Academy of Advocacy of Ukraine 65.

11 Ye Talykin, ‘Derivative lawsuit in commercial litigation of Ukraine: general principles of procedural
construction’ (2014) 4 Law Herald 164.

12 MK Bogush, ‘Protection of the rights and interests of the subjects of corporate legal relations’ (PhD
(Law) Thesis, Taras Shevchenko National University of Kyiv 2018) 186-188.
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the authority to act on its behalf, make its decisions, etc.).”* The wrongdoing in question was
committed against the corporation in the first place, not against a minority of its members.
Therefore, a corporation must be given the procedural status of a plaintiff under a derivative
lawsuit. The fact that, given the defect of will, the action is brought to court by the minority
members (shareholders) rather than the legal entity itself does not contradict our statement
since it is fully consistent with the definition of a plaintiff. According to Part 3 of Art. 45 of
the CPC of Ukraine, plaintiffs are persons that have brought an action, or for the benefit
of whom an action has been brought, to defend the right that has been violated, has not
been recognised, has been challenged, or whose legally protected interest has been violated.™*
Under a derivative action, a legal entity acts as a plaintiff in the United Kingdom (Art. 206 of
the Companies Act),”” in Canada (Art. 239 of the Business Corporations Act), etc.'® At the
same time, the legal entity’s members (shareholders) act as plaintiffs under derivative actions
in the USA (Rule 23.1 of the Federal Rules of Civil Procedure),"” Germany (Art. 148 of the
Joint-stock Companies Act),'® and Spain (Art. 239 Corporate Enterprises Act)."

In Ukrainian legislation, the members of a corporation act as its procedural representatives.
According to Art. 54 of the CPC of Ukraine, the legal entity exercises its procedural rights
and fulfils its procedural obligations only upon consent of the members that have brought
a derivative action and gives the latter, pursuant to Art. 55 of the CPC of Ukraine, the
procedural rights and obligations of the entity for the benefit of which they have brought the
action. In our opinion, however, this model is doubtful and must be reconsidered.

Since the members will just approve resolutions of the legal entity, the latter will be adopted
as a result of the traditional process of formation and expression of the company’s will (via
governing bodies and the majority of shareholders who committed wrongdoing or prevented
the company from protecting itself) against the background of the defect of will. We believe
that since the offenders control the legal entity, it would be better if the procedural legal
capacity of the legal entity in this category of actions were exercised in another manner.
The law already conditions the commission of any procedural action of a legal entity by the
need to obtain the consent of minority participants (shareholders) who filed a lawsuit on its
behalf. We suggest that members (shareholders), due to wrongdoers being in control, act
on behalf of a legal entity during the litigation itself, exercising the management of the legal
entity instead of its majority members (shareholders) or officials. The legal entity’s ability to

13 SO Koroed, VM Mahinchuk, ‘Derivative (indirect) lawsuits of the founders of legal entities as a form
of implementation of the doctrine of piercing the corporate veil’ (2020) 44 Scientific Bulletin of the
International Humanities University. Series: Jurisprudence 23-24.

14 Ibid.
15  Companies Act of United Kingdom of 2006 <https://www.legislation.gov.uk/ukpga/2006/46/contents>
accessed 8 August 2021.

16  Business Corporations Act of Canada of 1985 (as amended 1 January 2020) <https://laws-lois.justice.
gc.ca/eng/acts/C-44/index.html> accessed 8 August 2021.

17 Federal Rules of Civil Procedure of United States of America of 1938 (as amended 12 January 2021)
<https://www.uscourts.gov/rules-policies/current-rules-practice-procedure/federal-rules-civil-
procedure> accessed 8 August 2021.

18  Act of Germany ‘On Joint-Stock Companies’ of 1965 (as amended 3 June 2021) <https://www.gesetze-
im-internet.de/englisch_aktg/index.html> accessed 8 August 2021.

19 Corporate Enterprises Act of Spain of 30 August 2010 (as amended 2015) <https://www.mjusticia.gob.
es/es/AreaTematica/DocumentacionPublicaciones/Documents/Corporate_Enterprises_Act_2015_-_
Ley_de_Sociedades_de_Capital. PDF> accessed 8 August 2021.

20  Commercial Procedure Code of Ukraine (n 7).
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act via its members (shareholders) is already provided for by Part 6 of Art. 44 of the CPC
of Ukraine,” although it is ultimately derived from Part 2 of Art. 92 of the Civil Code of
Ukraine* and is first and foremost related to a general and limited partnership. Thus, we
suggest amending Part 2 of Art. 54 of the CPC of Ukraine as follows:

When case proceedings based on such an action are instituted, the legal entity acquires
the status of a plaintiff, and its procedural rights and obligations shall be exercised
for and on behalf of that legal entity by its members and (or) shareholders that have
brought the action.

In suggesting such amendments, we understand that it is highly probable that the persons
that have brought the action will try to prevent the defendant from obtaining relevant
evidence and hinder the adversarial nature of proceedings in general. However, its
procedural status is balanced by the plaintiff’s burden of proof, the capability of claiming
evidence, preventive mechanisms of the derivative action itself (which will be discussed later
in this article - H. Yu.), and the concept of the ‘business judgement rule. The latter is the
refutable presumption of the lawful nature of actions (refusal to take them) and decisions of
the officials, provided that they have acted in good faith, reasonably, and for the benefit of the
legal entity. We will examine this issue separately in more detail later in this article.

According to Art. 54 of the CPC of Ukraine, the right to file a derivative lawsuit may be
granted to members of the company.?* Usually, the right to file a derivative lawsuit is
granted to minority shareholders under the circumstances of the corporation’s inability to
protect itself. Ukrainian legislation does not contain a direct ban on the use of this right by a
majority shareholder, establishing the minimum property quota for the right to be exercised.
The same approach is used in Art. 260 of Companies Act in United Kingdom.?* O. A. Chaban,
studying the institute of a derivative lawsuit in the United Kingdom, aptly notes that despite
there being no direct prohibition on filing a derivative lawsuit by a majority shareholder,
other types of remedies are available to such a person, and thus the court will most likely
dismiss the claim of such a plaintiff.* As a majority shareholder, such a person can decide
that a corporation will file a lawsuit directly.

It should be emphasised that the provisions of Art. 54 of the CPC of Ukraine do not provide
a clear answer to the question of whether a derivative action can be brought by a person that
was not a company member when losses were sustained by the company.?®

For example, according to Clause 1 of Part 1 of Art. 148 of the Joint-stock Companies Act
of the Federal Republic of Germany, the person bringing a derivative action, or, in case of
universal legal succession, its legal predecessor, must hold shares before the moment they
knew or could have known about the damages inflicted upon the joint-stock company.”’

21 Ibid.

22 Civil Code of Ukraine of 16 January 2003 (as amended 1 August 2021) <https://zakon.rada.gov.ua/laws/
show/435-15#Text> accessed 8 August 2021.

23 Act of Germany ‘On Joint-Stock Companies’ (n 16).
24 UK Companies Act 2006 (n 13).

25  OA Chaban, ‘Institute of derivative action in England and Wales’ (2020) 27 Scientific Papers of National
University ‘Odessa Law Academy’ 21-22.

26  Commercial Procedure Code of Ukraine (n 7).
27  Act of Germany ‘On Joint-Stock Companies’ (n 16).
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Usually, such a requirement is due to the need to prevent abuse of the right to bring a derivative
action: i.e., the purchase of shares (stock) in order to engage the legal entity in prolonged
litigation based on minor claims and to make the latter ‘buy oft’ the unconscientious
applicant, who files a lawsuit on behalf of the legal entity and therefore gains the benefits.

However, such abuse may also be enacted by a current member (shareholder) of the legal
entity. We believe that it is expedient to grant the right to bring a derivative action to members
(shareholders) that did not have that status as of the date of damages inflicted upon the legal
entity. There are several reasons for this:

1) the right to claim damages is held by the legal entity rather than its member;

2) the losses inflicted by the official indirectly influence the rights and interests of such a
member (possibility and volume of payment of dividends, whether the goals of a corporation
are to be achieved, etc.) - such a person’s rights and interests, having been indirectly violated,
also deserve protection;

3) the abuse of the right to bring a derivative action is prevented by the expanded locus
standi model and examination of conformity of the decision not to take action to protect the
violated right to the business judgement rule.

The stance above is reflected in Part 4 of Art. 260 of the UK Companies Act, according
to which it is immaterial whether the cause of action arose before or after the person
seeking to bring or continue the derivative claim became a member of the company.?® In the
Explanatory Note to Art. 260 of the Law, the drafters explained their approach with the fact
that a derivative action is used to defend the rights of the company rather than its members.”

Another aspect that should be taken into consideration is that upon the alienation of shares
(stock) by members (shareholders) of a corporation, there is a singular succession in the
rights and obligations owned by the previous owner as a member of the corporation. For
example, Part 4 of Art. 260 of the UK Companies act was developed by taking into account
the recommendation by the Law Commission of England and Wales, which had noted in its
Shareholder Remedies Report, dated 24 October 1997, that the right to bring a derivative
action was a part of the ‘bundle of rights represented by a share], so it could be transferred to
third parties upon the alienation of the share.*

While studying the institute of a derivative action, we should mention that the current legislation
contains the absolute ban on the use of this remedy by holders of preference shares (Part 1 of Art.
54 of the CPC).* This approach has been preserved in Clause 9 of Section XIX of the Draft Law
of Ukraine ‘On JSCs.* In our opinion, such a ban is unreasonable due to the following reasons.

Firstly, the legal status of holders of preference shares is indeed somewhat limited compared
to the status of holders of ordinary shares in terms of management. For example, according
to Part 5 of Art. 28 of the Act of Ukraine ‘On Joint-Stock Companies (hereinafter — Act of
Ukraine ‘On JSCs), their right to participate in management is limited by specific issues they
are allowed to vote on.* However, the same article provides for the expanded list of issues on
which holders of preference shares may vote.

28 28 UK Companies Act 2006 (n 13).

29 29 Explanatory Note to Section 260 of Companies Act of United Kingdom <https://www.legislation.
gov.uk/ukpga/2006/46/notes/division/9/2/1/1> accessed 8 August 2021.

30 30 Shareholder Remedies Report of Law Commission of England and Wales as of 24 October 1997, p.
101 <https://www.lawcom.gov.uk/project/shareholder-remedies/> accessed 8 August 2021.

31  Commercial Procedure Code of Ukraine (n 7).
32 Draft Law of Ukraine ‘On Joint-Stock Companies’ (n 8).

33 Act of Ukraine ‘On Joint-Stock Companies’ of 17 September 2008 (as amended 1 July 2021) <https://
zakon.rada.gov.ua/laws/show/514-17#Text> accessed 8 August 2021.
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Secondly, in addition to protection of the legal entity’s rights, the purpose of a derivative
action is to protect the violated rights and interests of the shareholder. In that regard, it
should be emphasised that the right to claim payment of dividends, which is held by holders
of preference shares, is of priority (Clause 2 of Part 2 of Art. 31 of the Act of Ukraine ‘On
JSCs’) compared to the same right of holders of ordinary shares.**

Thirdly, that the comparative legal analysis of this issue has found no examples of situations
where holders of preference shares have been deprived of their right to bring a derivative
action in any other country. For example, Part 1-1 of Art. 63 of the Act of Kazakhstan ‘On
Joint-stock Companies’ gives the right to bring the action both to holders of ordinary shares
and preference shares.”® This issue is similarly regulated by Art. 148 of the German Joint-
stock Companies Act.*® Art. 261 of the UK Companies Act uses the concept of ‘a member of
a company, and there are no limitations as to persons that may bring the claim based on the
criterion of a proper type of shares.”

Fourthly, ifholders of preference shares are forbidden to bring a derivative action, it might be
detrimental to the legal entity’s interests since about a quarter of the shareholders potentially
cannot defend their rights either personally or jointly. Moreover, it is easier for the offenders
to arrange with the other shareholders so that they will not exercise their right to bring a
derivative action.

Therefore, we believe that the ban on a derivative action brought by holders of preference
shares must be lifted in Ukrainian legislation.

Prevention of the abuse of the right to file a derivative lawsuit is provided through locus
standi — a procedure that establishes a person’s right to bring a derivative action to court,
during which conformity of submission of the derivative action to the criteria established
by the law or case law is assessed. Locus standi itself is comprised of a set of preventive
mechanisms. In common law countries, the locus standi criteria are established for the cases
in which a derivative action may be brought, whereas it is typical of the civil law countries
that the criteria are aimed at determining the group of persons entitled to bring a derivative
action.” For example, according to Art. 263 of the UK Companies Act, the court considers
the following facts for permission to continue the claim as a derivative claim: 1) whether
the act or omission of the officials has been ratified by the company; 2) whether the act or
omission gives rise to a cause of action that the member could pursue in his or her own right
rather than on behalf of the legal entity (whose rights have been violated); 3) whether the
company has decided not to bring an action (pursue the claim).* Moreover, the court also
finds out whether the offenders control the company’s operations and whether a derivative
action will be in the best interests of the company.

The classic locus standi criterion in civil law is the property qualification in holding the
interest in the authorised capital or the stock as a precondition to bringing a derivative action.

34 Ibid.

35  Act of Kazakhstan ‘On Joint-Stock Companies’ of 13 May 2003 (as amended 8 June 2021) <https://
online.zakon.kz/Document/?doc_id=1039594> accessed 08 August 2021.

36 Act of Germany ‘On Joint-Stock Companies’ (n 16).
37 UK Companies Act 2006 (n 13).

38  Z Zhang, ‘The Shareholder Derivative Action and Good Corporate Governance in China: Why the
Excitement is Actually for Nothing’ (2020) 28 (2) Pacific Basin Law Journal 183-189.

39 UK Companies Act 2006 (n 13).
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Thus, Part 1 of Art. R225-169 of the Commercial Code of France establishes the property
qualification of 5% of personal or joint holding of shares. Also, this property qualification is
progressive: it decreases along with the size of the authorised capital. According to Part 2 of
Art. R225-169 of the Commercial Code of France, if the authorised capital of the company
exceeds 750,000 euros, for the first 750,000 euros of surplus, the property qualification is 4%,
for 750,000-7,500,000 euros, it is 2.5%, and for 7,500,000-15,000,000, it is 1%.* In Germany;,
according to Ar. 148 of the Joint-stock Companies Act, the property qualification is established
at the level of personal or joint holding of 1% of the company’s share or under the condition of
holding the shares with the value of at least 100,000 euros.* According to Clauses 1-2 of Art.
2393-bis of the Civil Code of Italy, the property qualification to bring a derivative action is 2.5%
of the authorised capital for public joint-stock companies and 20% of the authorised capital for
private joint-stock companies (unless otherwise stipulated in the articles of association).* As
for members of limited liability companies, the right to bring a derivative action under Art.
2476 of the Civil Code of Italy is granted to each member of the company.* The same rule is
stipulated in Part 1 of Art. 157 of the Czech Act ‘On Commercial companies and cooperatives
(Business Corporations Act)’ (hereinafter — Czech Business Corporations Act).*

According to Art. 847 of the Companies Act of Japan, a person must own one share, i.e.,
be the company’s shareholder, to have the right to bring a derivative action. This rule also
requires continuous ownership of shares for six months to bring a derivative action.* To
our mind, such a requirement is inefficient since it makes the person wait for a certain
period despite losses having been incurred, thus depriving a member (shareholder) of an
opportunity to respond to the event promptly. Therefore, we believe that such a preventive
mechanism should not be introduced into Ukrainian law.

It should be emphasised that scholars have various standpoints regarding property
qualification for bringing derivative lawsuits. Yu. Popov believes that this matter should
be established by considering the specific features of each legal entity. For instance, in his
opinion, since shares in the authorised capital of limited and additional liability companies
are not suited for quick turnover, it is inexpedient to establish the property qualification in
their respect to prevent abuse of the right to bring the action. As for joint-stock companies,
Yu. Popov believes that such qualification is necessary.* O. O. Kot notes the member’s right
to bring the respective derivative action should be found reasonable in case its equity rights
as a member are also violated, regardless of the interest.*’

The advantage of property qualifications in most countries of the world is the necessity for
the preventive mechanism against abuse by minor shareholders (members). However, the
property qualification must be reasonable. According to M. Gelter, if it is relatively large, it

40  Commercial Code of France as amended 2 August 2021 <https://www.legifrance.gouv.fr/codes/texte_
1c/LEGITEXT000005634379> accessed 8 August 2021.

41  Act of Germany ‘On Joint-Stock Companies’ (n 16).

42 Civil Code of Italy of 16 March 1942 (as amended26 October 2020) <https://www.altalex.com/
documents/codici-altalex/2015/01/02/codice-civile> accessed 08 August 2021.

43 Ibid.

44  Czech Act ‘On Commercial companies and cooperatives (Business Corporations Act)’ of 25 January
2012  <http://obcanskyzakonik.justice.cz/images/pdf/Business-Corporations-Act.pdf> accessed 8
August 2021.

45  Companies Act of Japan of 26 July 2005 (as amended 2014) <http://www.japaneselawtranslation.go.jp/
law/detail/?ft=2&re=2&dn=1&yo=companies+act&x=0&y=0&ia=03&ja=04&ph=&ky=&page=3>
accessed 8 July 2021.

46 46 Yu Popov Derivative (indirect) lawsuits: foreign experience and Ukrainian prospects’ (2012) 12
Ukrainian Commercial Law 55-65.

47 47 OO Kot, Tmplementation and protection of subjective civil rights: problems of theory and judicial
practice’ (Alerta 2017) 382.
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will be a factor restraining a derivative action rather than a tool preventing abuse.*® On the
other hand, in their research regarding the lack of popularity of derivative actions in Europe,
M. Sekyra and K. Grechenig referred to the obvious connection between the property
qualification giving the right to bring such claim and the level of risk of potential such a
member, acting on behalf of the legal entity, being bribed by senior executives: the higher
the percentage threshold for a derivative action is, the higher the risk of potential members
(shareholders), who bring a derivative action, being bribed (given the small number of the
latter).”” Therefore, the optimum qualification is the one that would concurrently prevent
abuse by members (shareholders) and unlawful arrangements with officials and create no
unreasonable hindrance in the exercise of this right. The property qualification at 5% of the
authorised capital (property of the legal entity), prescribed by Clause 9 of Section XIX of
the Draft Law of Ukraine ‘On Joint-Stock Companies,* is much more reasonable than the
10% prescribed by Art. 54 of the CPC of Ukraine,” and, taking into account the comparative
study above, it conforms with the foreign practices. Such a size is optimal since it is capable of
preventing abuse of the right to bring a derivative action by minor members (shareholders)
and does not create major obstacles to exercising this right. If it was established at the level of
participatory share 1%, it would be of a formal nature and perform no preventive function.

At the same time, we believe that the legislative focus on property qualification as the only
mechanism to prevent abuse of a derivative action is somewhat excessive.

Firstly, it is insufficient for effective prevention of abuse since it only prevents abuse by minor
members (shareholders) and fails to cover quite a wide range of participatory shares that will
be held by members (shareholders) who can file a derivative lawsuit. Awareness of this fact
is reflected by the case law of the Supreme Court. In its Resolution dated 17 February 2021
in case No. 910/13643/19, the court did not limit itself to establishing the existence of the
property qualification and emphasised that a derivative action could only be brought in the
exceptional circumstances that justify the need of the company’s member to file a claim on
the company’s behalf if the legal entity’s inability to defend its rights on its own if proven.*

Secondly, by using the property qualification, the legislator unreasonably deprives members
of the legal entities without participation shares (condominiums, public associations,
charitable organisations, etc.) of the right to bring a derivative action. The nature of this
remedy is preconditioned by the tortious act of the officials or majority of the members
participating in management when the legal entity cannot file a claim to court to defend its
right on its own. Since there is no participation share, another criterion should be used: per
cent of the total number of members. Therefore, Part 1 of Art. 54 of the CPC of Ukraine™*
should be supplemented with para. 2 as follows:

In the legal entities where members have no share in authorised capital (stock, shares,
equity interest, etc.) or property of the company, the right to bring an action is granted
to the persons that jointly represent 1/20 of the total number of members.

Bringing a derivative action is traditionally preconditioned by the obligation of the legal
entity’s member to file a demand to the legal entity to act as an element of expanded locus

48 M Gelter, ‘Why do Shareholder Derivative Suits Remain Rare in Continental Europe?’ (2012) 37
Brooklyn Journal of International Law 857.

49 K Grechenig, M Sekyra, No Derivative Shareholder Suits in Europe — A Model of Percentage Limits and
Collusion’ (2010) 15 Discussion Paper Series of the Max Planck Institute for Research on Collective Goods 1-3.

50 50 Draft Law of Ukraine ‘On Joint-Stock Companies’ (n 8).
51 51 Commercial Procedure Code of Ukraine (n 7).

52 Resolution of Supreme Court in case 910/17602/19 of 17 February 2021 <https://reyestr.court.gov.ua/
Review/95170089> accessed 8 August 2021.

53  Commercial Procedure Code of Ukraine (n 7).
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standi. Such a requirement exists in the legislations of a few foreign states: Clause 2 of Part 1
of Art. 148 of the German Joint-stock Companies Act,** Art. 158 of the Czech Business
Corporations Act,”” Rule 23.1 of the Federal Rules of Civil Procedure in the USA, etc.*®
It is necessary to introduce such a locus standi element because it will perform a preventive
function (prevent the members (shareholders) acting in bad faith from bringing a derivative
action where there are no grounds) and the function of proving that the officials (majority of
members) have failed to take action to defend the legal entity’s rights. The necessity for the
implementation of an obligation to file a demand was introduced by Ye. Talykin.”” To prevent
minority shareholders from any abuse in the form of deliberate determination of the shortest
possible period of time, the law should provide for a reasonable period of time within which
the majority of shareholders (corporation’ officials) may decide on the filed demand. In our
opinion, this period should be one month from the day of the receipt of a demand.

Given the above, the model of expanded locus standi is proposed to be introduced into Ukrainian
law. In addition to a property qualification, a derivative action should be preconditioned by the
following requirements: 1) the person holds a required volume of share in authorised capital or
property of the company or represents 1/20 of members of a non-entrepreneurial company; 2) the
person has already demanded the legal entity to take action to defend the legal entity’s rights and
interests that have been violated (have not been recognised, have been challenged); 3) the legal
entity, contrary to its interests, has failed to take any action to defend its rights and interests for one
month, or has rejected the person’s demand (is unable to defend its rights and interests on its own);
4) there are no other grounds that would prevent a derivative action from being brought.

A traditional derivative lawsuit is not without its own shortcomings. For example, the losses
may not have been inflicted by the official’s actions (omission) yet, or, as M. O. Sukhanov
aptly notes, such a legal remedy may be ineffective in Ukraine in cases where the director’s
property is insufficient to enforce the court’s decision to satisfy the claim.”® In cases when
the losses have not yet been inflicted, the point at issue is the so-called ‘preventive derivative
action” - the ability to eliminate the real threat of causing damages - the need for which
was first emphasised by M. K. Bogush.” In suggesting this remedy, Bogush foresaw the risk
of abuse of the right to bring a preventive derivative action, so she found it necessary to
introduce the obligation of the members of the corporation to deposit some money (make a
pledge) to the judicial saving account as counter security.

In our opinion, such a proposal is somewhat ambiguous. Despite being aimed at preventing the
abuse of the right to file a derivative lawsuit, the obligation to deposit money will constitute an
additional property qualification (alongside the qualification of holding stock, shares, or equity
interest in a certain volume), so it will equally (or even further) prevent both abuse and the

54  Act of Germany ‘On Joint-Stock Companies’ (n 16).

55  Czech Business Corporations Act (n 43).
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capability of bringing a derivative action itself. We believe that introduction of such a preventive
mechanism is unlikely to positively influence the already rare practice of derivative actions.

On the other hand, Bogush reasonably notes that reduced term for hearing of the cases based
on preventive derivative actions would be expedient. She suggests that the hearing of such
cases should be limited to one month ‘since the prompt application of respective remedies to
eliminate the threat of violation of the subjective corporate right/interest itself is a precondition
for a preventive derivative lawsuit to be effective’®® In general, we agree with her suggestion
since, for instance, economic operations, both entrepreneurial and non-entrepreneurial ones,
are associated with the need to promptly respond to changes in the economic environment
to efficiently reach the goals in full (to increase profit, to perform statutory tasks, etc.). If our
purpose is to prevent the corporation’s losses, the court must also promptly respond to the
existing threat by ruling to cease the action/obliging to act as soon as possible. The need above
also exists in respect of derivative actions in general: the legal entity that has sustained losses
because of the official’s actions (omission) or majority shareholder’s decision must receive the
compensation as soon as possible, to replenish its property on time at least to a certain extent
and to use it for statutory objectives/ business development, etc.

Therefore, we consider it necessary to improve the suggestion by Bogush: the reduced term
for hearing should be introduced not only for preventive derivative actions but also derivative
actions in general. To our mind, the above-mentioned term of one month is reasonable.

A claim filed by the member of the corporation for and on behalf of the latter for challenging
the transaction conducted by the executive body of the corporation is deemed to be another
type of derivative lawsuit. The logic of the concept is quite simple: just as a defect in the will
of a corporation to protect its rights by compensating it for damages is a ground for filing
a derivative lawsuit by its members, in the same way, the protection of the corporation’s
rights, violated through a transaction being conducted contrary to its interests, may require
bringing a derivative action when a defect of corporations will precludes it from filing a
lawsuit by itself. Moreover, when it comes to the prevention of losses, an offence can be
terminated by invalidating the transaction and terminating the legal relationship before the
parties start to take the actions that might result in losses by the corporation. Additionally,
an official is not always able to compensate for the losses resulting from his or her actions
(omission), whereas restitution will enable the protection of the corporations rights and
interests to a larger extent. In other words, a classic derivative action for claiming damages
is imperfect in the above-mentioned cases. The proposals to introduce such a concept of a
derivative action in the national law have been made by O. S. Dotsenko® and Yu. Popov.®*
M. K. Bogush rightly treats the claim filed by the member (shareholder) of the corporation
for invalidation of the transaction conducted by the latter as a kind of a derivative action.®
For example, the shareholder’s right to challenge an interested party transaction is prescribed
by Part 12 of Art. 72 of the Law of Ukraine ‘On JSCs. However, not only does the law not
mention anything about it being possible only when a legal entity cannot file such a lawsuit
by itself, it also does not contain such a provision regarding major transactions.

In Ukraine, when it comes to major transactions, analysis of Parts 1 and 2 of Art. 46 of the
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Law of Ukraine ‘On LLCs* and Parts 1-2 of Art. 72 of the Law of Ukraine ‘On JSCs’ % shows
that a major transaction and an interested party transaction, concluded in violation of the
procedure established by law — without a resolution to grant consent for its conclusion -
creates, changes, and terminates civil rights and obligations of a joint-stock company and
limited and additional liability companies only in cases where the transaction is approved
by the company thereafter. Due to the imperfection of the legal drafting, the wording above
may drive the interpreting entity to the conclusion that such a transaction is void. However,
the rules contain no direct indication that the transaction is invalid, so it is impossible to
state the voidness of major transactions and interested party transactions. It appears that
the legislator provided for voidability of such transactions in the way: for instance, it is done
in respect of approval of transactions by the minors conducted beyond their legal capacity
or transactions conducted by representative ultra vires (Arts. 221 and 222; Art. 241 of the
Civil Code of Ukraine).*® This conclusion can also be drawn based on the analysis of the
Explanatory Note to the Draft Law of Ukraine ‘On Limited Liability and Superadded Liability
Companies. The authors note that Art. 46 of the Draft Law prescribes non-conclusion of the
major transaction in case the procedure for approval thereof has been breached.®” However,
in the authors’ opinion, the transaction will be concluded by virtue of Clause 2 of Part 3 of
Art. 92 of the Civil Code of Ukraine. It should be remembered that, according to Part 1 of
Art. 638 of the Civil Code of Ukraine, a contract is deemed to be concluded if parties thereto
have agreed upon all the materials terms and conditions.®® Accordingly, if the provisions of
Part 1 of Art. 638 are not fulfilled - the parties have not agreed on the essential terms — only
then should the contract be deemed not concluded. The director’s transaction concluded
ultra vires does not comply with Part 2 of Art. 203 of the Civil Code of Ukraine. Thus, there
are grounds for invalidating it and deeming it voidable. This approach is used in Part 1 of
Art. 74 of the Law of Kazakhstan ‘On Joint-stock Companies.® It allows for the defence not
only of rights and interests of the legal entity (and its members) but also the turnover of
goods, rights, and interests of third parties acting in good faith.

However, it should be noted that the director’s transaction concluded uitra vires violates, first,
the rights and obligations of the corporation, rather than its members (their interests are also
violated, but indirectly). Thus, bringing a direct action in this case seems to be erroneous. The
opposite approach will undermine the concept of a legal entity as an independent subject of
the legal relationship, different from its members. The same stance is expressed by the ECtHR
in the case of Feldman and Bank Slavyansky v. Ukraine, which reiterated that the shareholder
could not be considered a proper plaintiff if the legal entity’s rights had been violated: it required
exceptional circumstances of the legal entity’s inability to claim defence of its rights via the
governing bodies.” In Ukraine, such an opinion was first expressed by the Grand Chamber
of the Supreme Court in its Resolution dated 8 October 2019 in case No. 916/2084/17, where
the court also permitted representation of the legal entity by its member (shareholder) if the
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entity was unable to defend its rights on its own” (the court does not specify this directly, but
it is regarding the concept of a derivative action — H. Yu.). Henceforth, the above-mentioned
approach became the established law enforcement practice and was reflected in Resolution
of the Supreme Court dated 14 May 2021 in case No. 904/9839/167* and Resolution of the
Supreme Court dated 23 June 2021 in case No. 913/344/20. At the same time, as we have
stated before, the rights and interests of members of the corporation are violated, so it would
be somewhat erroneous for the Supreme Court to deprive them of remedies in general. In this
category of cases, the court should rely on somewhat different reasons.

When the legal entity’s transaction is challenged, the point at issue is not only internal
relations between the corporation, its members, and officials authorised to manage the
corporation - invalidation of the corporation’s transaction directly affects the rights and
interests of third parties (contracting parties). Thus, it is necessary to maintain stable civil
turnover as well as the adequacy of the legal consequences of the selected remedy. The
property qualification, along with the obligation to file a demand for the corporation to
act (challenge the transaction), will prevent abuse of derivative action (as well as any of the
other types of derivative actions), but rights of a third party that did not know and could
not have known about the limited authority of the sole or collective executive body must
not be violated. Under these circumstances, Clause 2 of Part 3 of Art. 92 of the Civil Code
of Ukraine must be used.” According to it, in relations with third parties, the restriction on
the powers of representation of a legal entity has no legal force, except when the legal entity
proves that the third party knew or in all circumstances could not have been unaware of
such restrictions. The reasoning for the legislator’s decision is that mere failure to adhere to
the approval procedure does not have to result in such harsh implications as invalidation of
the transaction. The plaintiff must only prove the circumstances in connection with which
the transaction may be invalidated or an action for applying the consequences of invalidity
is brought: 1) it is a major (interested party) transaction; 2) the transaction has not been
approved or has been approved in breach of the established procedure.

As for the burden of proof that the third party was aware of the executive body’s (director’s)
limited authority, it should be noted how the awareness and the person’s ability to find out
about the director’s limited power are established. In its Resolution dated 20 July 2021 in case
No. 911/1605/20, the Supreme Court reiterated that the contracting parties’ examination
of the scope of authority of the legal entity pursuant to the articles of association is within
ordinary care during the conclusion of a contract. Limitation of the authority to act on
behalf of a legal entity enters into force for a third party in case it has acted in bad faith and
unreasonably - in particular, knew for sure that the company’s executive body did not have
the necessary scope of authority or must have known that if it had exercised at least reasonable
care.”” In other words, if the third party did not exercise due care by requesting a copy of
articles of association, for instance, when data in the Unified State Register is incomplete or
missing, the transaction concluded with such party in excess of the director’s authority (ultra
vires) may be invalidated on the claim of the legal entity or based on the derivative action of
its member. Due care should also be exercised when a contract is signed: if it contains the
clause where it is stipulated that the contract is signed by the person acting under the articles
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of association, the court will rely upon the fact that the signatory’s contracting party has been
informed of the identity and authority of the signatory. Such stance was expressed by the
Supreme Court in its Resolution dated 9 June 2021 in case No. 911/3039/19.7

After it is determined who can bring a derivative action for and on behalf of the legal entity,
the defendant’s identity must also be established. According to Art. 54 of the CPC of Ukraine,
a defendant is the official of a legal entity.”” However, this clause does not offer a unified
definition of an ‘official’ The problem is that a group of people covered by the notion of an
‘official’ differs depending on the type of the business company (the legal entity in itself).
According to Part 2 of Art. 23 of the Act of Ukraine ‘On Business Partnerships, officials
include: the chairman and members of the executive body, the audit committee, the auditor
of the company, as well as the chairman and members of another body of the company who
are authorised to manage the company if such body is established in accordance with the
company’s statutory documents (constitutional documents).”® According to Part 1 of Art.
42 of the Law of Ukraine ‘On LLCs) officials of the limited liability or additional liability
company are members of the executive body and the supervisory board, as well as other
persons under the company’s charter.”” According to Clause 27 of Art. 2 of the Draft Law of
Ukraine ‘On JSCs,¥ the status of an official may be prescribed in the charter the same way as
provided for by the Law of Ukraine ‘On LLCs. Also, officials include a corporate secretary
and members of the liquidation committee.

However, the definition of an official given in the Law of Ukraine ‘On LLCs” and the Draft
Law of Ukraine ‘On JSCs’ should be interpreted in such a manner that discretion as to
the establishment of the group of officials in the articles of association is not and may not
be unlimited. Thus, according to the Letter of the Ministry of Justice of Ukraine dated
22 February 2013 No. 1332-0-26-13/11, an official should be the person that holds the office
associated with the discharge of organisational, executive, administrative, and economic
functions.®" If the person’s duties do not include the above-mentioned functions, or he or
she does not act on behalf of the legal entity, he or she is not and shall not be treated as an
official.

However, when considering a defendant in the derivative action, the focus should also be
placed on some inaccuracy of Art. 54 of the CPC of Ukraine. Although the effective version
of Art. 54 of the CPC of Ukraine refers to a claim for compensation for damages against the
official, lack of detail creates a formal legal opportunity for such person to avoid liability if
he or she no longer has the status of an official as of the date of the action.*? Thus, according
to Part 3 of Art. 372 of Czech Business Corporations® an official, against whom a derivative
action can be brought, means without limitation the person who had that status as of the
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date of the damages inflicted upon the legal entity. Similarly, Sub-clause a) of Clause 5 of
§ 260 of the UK Companies Act defines the director as a former director as well.®

Therefore, Part 1 of Art. 54 of the CPC of Ukraine should be amended and supplemented
with para. 3 as follows:

for the purposes of this article, “officials” include members of the executive body,
supervisory board, audit committee, chairperson and members of another governing
body, or persons with the status of officials pursuant to the statutory document, by virtue
of their administrative, economic, organisational, and executive functions, including the
ones who had the status as of the date of the damages inflicted upon the legal entity.

Losses are sometimes inflicted upon the legal entity by its majority members and shareholders
rather than its official. The need to expand the circle of persons against whom a derivative
action can be brought by including the company’s members has already been emphasised by
Yu. K. Chelebiy-Kravchenko.®* However, a legal entity’s losses may also be inflicted upon it by
third parties as to which governing bodies do not make a decision to bring an action. Losses
can also be inflicted by full members of unlimited and limited partnerships with no governing
bodies, so the concept of a derivative action in the existing form will be ‘dead’ in their respect.
A suggestion to expand the circle of defendants under a derivative lawsuit by including third
parties has already been expressed by O. V. Bihniak.* The opportunity to bring a derivative
action against other members of the legal entity was recognized by the Supreme Court of
Virginia in the case of Cattano v. Bragg.*” In another case, James Talcott, Inc. v. McDowell, the
court of appeal reiterated that the member/shareholder could bring a derivative action for
compensation for the losses inflicted upon the company by a third party.*® Each member’s
opportunity to bring a derivative action for compensation for the losses inflicted by another
member is provided for by Art. 108 of Czech Business Corporations Act ¥

Thus, to our mind, the circle of persons against whom a derivative action may be brought must be
expanded: there must be an opportunity to bring this action against officials, members (shareholders)
and third parties (provided that the legal entity is unable to protect its rights on its own).

The grounds for holding officials liable are prescribed by Part 2 of Art. 89 of the Commercial
Code of Ukraine, according to which they include inflicting losses due to actions (omission)
if they are inflicted by: 1) actions taken by the official ultra vires or by abusing his or her official
authority; 2) actions of the official taken in breach of the preliminary approval procedure or
another decision making procedure for such actions; 3) actions taken in accordance with
the approval procedure or another decision making procedure, but based on the false data
furnished by the official; 4) failure to act by the official in case he or she had to take certain
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actions pursuant to his or her official duties; 5) other guilty actions of the official.” Based
on the above-mentioned list of the grounds for the financial liability of officials, one can
conclude that some of them are rather abstract and broad.

In particular, Clause 4 of Part 2 of Art. 89 of the Commercial Code of Ukraine does not
specify which duties of the official are meant.”" For example, officials of a corporation,
namely the director or members of the executive body, can enter into employment contracts,
so this is a liability for violating employment duties. Violation of employment duties entails
financial liability under employment law, and such cases are heard by general courts. In
turn, according to Clause 12 of Part 2 of Art. 20 of the CPC of Ukraine, the cases based on a
derivative action are considered by commercial courts and entail civil (property) liability.>
Therefore, the question is whether a derivative action for compensation for the losses
inflicted upon the legal entity by the official with the employment contract may be brought.

A. Didenko and O. Nesterova have reasonably noted that where there are no criteria to
divide the civil and labour liability of officials, there will be an absurd situation when officials
with the same status will bear different liability depending on the type of their contract,
either an employment one or civil law one.” O. Koltok believes that when civil financial and
employment material liability is divided, one should consider which duties have been violated
by the official.** Yu. Popov suggests that despite the existing employment relationship, the legal
entity’s members must have an opportunity to bring a derivative action due to the nature of
relations between the legal entity and its senior executive (official).”

In comparison with other employees, officials have a special legal status and concurrently have
employment and civil legal relations to discharge legal entity management functions. As noted
by the Supreme Court in its Resolution dated 9 December 2020 in case No. 487/2178/19, the
above does not establish the priority of employment regulation over the civil one.”® However,
we should emphasise that since an official is a subject of civil and employment relations that
exist concurrently and in parallel to each other, civil legal regulation to the extent of the losses
inflicted by the employed official cannot fully displace the employment regulation. In cases
where the person does not act on behalf of the legal entity and does not discharge management
functions, the official acts as a subject of employment relations, so the legal labour rules on
financial liability are to be applied. The point at issue is the losses sustained in connection with
failure to take actions to avoid downtime, improper registration and storage of valuables, other
employment duties, or damages to the property of such legal entity, etc. In cases where the
opposite approach is used, the line between legal regulation of civil and employment relations
is erased, and the mechanism for holding officials liable becomes unclear.

The above-mentioned stance is also confirmed by the fact that the grounds for holding
officials liable under Part 2 of Art. 89 of the Commercial Code of Ukraine are associated
with the losses inflicted during the management of the legal entity.”” Part 4 of Art. 92 of the
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Civil Code of Ukraine,” which also provides for holding officials liable for losses inflicted
upon a company, is dedicated to the legal capacity of the legal entity, so it is associated with
the formation and expression of its will (management thereof) and does not provide for the
opportunity to bring a derivative action on the grounds other than losses resulting from a
discharge of management functions.

In its Resolution, the Grand Chamber of the Supreme Court reiterated that employment
relations between the legal entity and its official did not influence the determination of
jurisdiction of such dispute, and it had to be heard in accordance with Clause 12 of Part
1 of Art. 20, Part 1 of Art. 54 of the CPC of Ukraine.” The cause of action was the losses
resulting from illegally accrued salaries (excessive payments to the staff). At first glance, this
case seems to be within the competence of general courts by virtue of the direct legal rule,
and the official’s liability must be financial (under employment law). Thus, the Resolution
of the Grand Chamber of the Supreme Court contradicts the law. However, it is not that
unambiguous. Firstly, according to the facts of the case, the director’s powers to determine
the labour remuneration form and system were provided for by the articles of association,
so these duties arise not so much from his or her status as an employee, but from his or her
managerial position. Secondly, the powers to accrue salaries are rather of administrative
nature since they provide for the disposal of the legal entity’s funds (property). Under such
circumstances, the official (director) acts as a competent governing authority of the legal
entity in the first place rather than an employee.

The approach we have presented is used as a basis for the regulation of derivative actions
in the legislations of other countries. For example, according to Arts. 147 and 148 of the
German Joint-stock Companies Act, shareholders may bring a derivative action only for
compensation for the losses inflicted during the management of the company’s affairs’.'®
Similarly, it is stipulated in Arts. 236 and 239 of the Spanish Business Corporations Act that
the cause of a derivative action is losses resulting from actions (omission) of the director(s)
in breach of the law, statutory documents, or official duties.'” Moreover, Part 2 of Art. 239 of
the Law that governs the procedure for several members or shareholders to bring a derivative
action uses the concept of ‘corporate interest,'®> which can only be breached when losses are
inflicted upon the legal entity by the official as a subject of administrative powers rather than
an employee.

Therefore, a derivative action against the official with the employment contract, given the
specific legal status and in accordance with the effective law, does not depend on the existence
of employment relations themselves and depends on how such an official acted, as a subject
of employment or civil (managerial) relations, when he or she inflicted losses upon the legal
entity. If losses result from a violation of the duties associated with management of the legal
entity (management decisions taken, transactions conducted on behalf of the legal entity,
etc.), a derivative action may be brought. If losses result from the official’s actions (omission)
as an employee (are not associated with management of the legal entity), the liability of such
officials is financial, and a derivative action cannot be brought.

As for conditions for officials’ liability, the following should be noted. In its Resolution in case
No. 904/982/19 dated 24 February 2021, the Supreme Court reiterated that a person might
be held liable in a derivative action only when four elements of the civil offence are proven,
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which include: 1) unlawful conduct; 2) losses; 3) cause-and-effect relationship between
the unlawful conduct and losses incurred; 4) guilt.'® The burden of proof is borne by the
plaintiff, and if one of the elements of the offence is missing, the official cannot be held liable.
We would like to avail of an opportunity and draw attention to Part 4 of Art. 92 of the Civil
Code of Ukraine in respect of the liability of officials.'* The point is that this rule provides
for joint and several liability of officials for the losses sustained by the legal entity. However,
the wording of this rule does not enable a clear understanding of whether the persons who,
for instance, have not voted for the resolution that has resulted in the losses are also held
liable. This issue was also raised by O. O. Kot in his study of a derivative lawsuit in Ukraine.'®®

According to the special rule, Part 3 of Art. 40 of the Law of Ukraine ‘On LLCs, an official
(namely, the member of the supervisory board or executive body) is released from liability if
he or she proves that he or she is not guilty of the damages; in other words, individual liability
of each official is established.'® This rule can be interpreted so that the officials who have not
voted for the resolution that has resulted in the company’s losses will not be held liable. The
same individualistic approach is also demonstrated by Art. 293 (in limited liability companies)
and Art. 483 (in joint-stock companies) of the Commercial Companies Code of Poland, Part 3
of Art. 187 of Commercial Code of Estonia.!”” The effective Law of Ukraine ‘On JSCs” does not
contain an equivalent rule,'® but it is stipulated in Part 2 of Art. 86 of the Draft Law of Ukraine
‘On JSCs’ that only the officials who have voted for the resolution in the collegiate bodies of
the joint-stock company are held liable for the losses inflicted upon by the body’s resolution.'”

In our opinion, such an approach is ambiguous. It is absolutely wrong to hold the official who
has voted against the respective resolution liable for the losses sustained by the company.
However, there is still an open question of how to qualify actions of the official in the collective
body who has not voted against and has abstained from voting: as passive approval of the
unlawful resolution of the governing body or as a ground for being released from liability? On
the one hand, such an official does not vote for the unlawful resolution. On the other hand,
such conduct may be treated as a violation of the official’s fiduciary duties by omitting to take
the actions that would prevent the adoption of a resolution that will inflict damages upon
the corporation. Moreover, such person’s attendance can, for instance, procure quorum at the
general meeting in a joint-stock company and their power to adopt a resolution.

In our opinion, this is the very reason why only those officials who have directly disagreed
with the resolution and voted against it should be released from liability. This approach
is implemented in the laws of a number of foreign jurisdictions. For example, according
to Clause d) of Art. 316 of the Corporations Code of California, abstaining from voting
is considered to be a passive approval of the respective resolution, so a director is jointly
and severally liable together with the other members of the executive body.""® According to
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Clause 2 of Part 6 of Art. 63 of the Act of Kazakhstan ‘On Joint-stock Companies), abstaining
from voting is treated as ‘unlawful omission” that has resulted in losses.!"! According to
§123 of the Canada Business Corporations Act, a director who is present at a meeting of
the executive body is deemed to have consented to any resolution passed unless he or she
directly expresses his or her dissent."?

However, it should be noted that the circumstances under which a resolution (action or
omission) is adopted by officials are usually unclear, the scope of information is insignificant,
and the time is limited. Therefore, it is extremely difficult to foresee consequences in
advance, so there is quite a high probability of the resolution or transaction that will not
only fail to meet the expectations but also will do damages, despite good-faith estimates of
its performance and economic feasibility. The above constitutes risk as an integral attribute
of any economic operations in which it is necessary to promptly respond to internal and
external factors, which will not be ensured if officials keep doubting their decisions all the
time for fear of liability for their bona fide actions - in the end, it is the corporation that will
suffer."*"* Judges and participants of litigation are often unable to tell apart negligence as the
improper discharge of the official’s duties and competent management under the conditions
of limited information, time, resources, etc., which, due to the risky nature thereof, entailed
unfavourable results.'"* There are several reasons for the above: 1) the judge does not have
the sufficient level of knowledge and experience in the business sphere to assess economic
aspects of the officials’ resolution; 2) there is a frequent basis for the so-called hindsight bias:
a tendency to perceive the facts and events that have occurred as evident and predictable
ones as well as reversible ones, despite the fact that the initial information before occurrence
thereof was insufficient to foresee them; in other words, a resolution of the officials that was
reasonable when it was adopted might seem unreasonable in the course of time.!* Therefore,
there is an actual probability that the officials’ actions can be misjudged as negligence, and
they can be held liable. It is necessary to create guarantees to protect the latter from liability
for risky actions (non-actions), provided that their fiduciary duties are discharged.

Given the above, the common law was the first to develop the refutable presumption called
‘business judgement rule’, a refutable presumption that the officials acted in good faith,
reasonably (on an informed basis), and for the benefit of the legal entity. The burden of proof
is generally borne by the plaintiff, although in some jurisdictions, the defendant has to prove
that the resolution, actions, or omission meet the applicable criteria (Germany, Austria,
etc.)."'® However, while assessing risk factors in good faith, they can arrive at a reasonable
conclusion on the feasibility of not conducting a transaction or adopting a resolution,
which can also inflict losses upon the corporation in the future (including as lost profit).
The doctrine of the business judgment rule covers the above-mentioned cases. According to
Part 3 of Art. 180 of the Australian Corporations Act business judgement rule applies to any

111 Act of Kazakhstan ‘On Joint-Stock Companies’ (n 68).
112 Business Corporations Act of Canada (n 14)

113 L McMillan, ‘The Business Judgment Rule as an Immunity Doctrine’ (2013) 4 (2) Wm. & Mary Bus. L.
Rev. 567.

114 A Ponta, RN Catana, “The business judgement rule and its reception in European countries’ (2015) 4 (7)
The Macrotheme Review 132, 137.

115 D Despotovic ‘Fiduciary Duties and the Business Judgment Rule (with the Emphasis on the Citigroup
Case)’ (Master Thesis, University of Tilburg 2010) 12-13.

116 P Nimmerfall, L] Peissl, “The Business Judgment Rule and its Impact on Austrian Law’ (2015) 4 Casopis
pro pravni védu a prax 354-357.
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decision to take or not take action in respect of a matter relevant to the business operations
of the corporation.'’

According to the judgement of the Delaware Supreme Court in the case of Smith v. Van Gorkom,
the duty of care should mean that the corporation’s officials acted in an informed manner the
same way as any reasonable person would do under the same circumstances. In its turn, an
informed manner means that officials must take a decision only after they have examined all
the information, both available and obtainable."® The law enforcement practice then confirmed
that the duty of care was only associated with the requirement for the procedure for decision-
making by the informed person. In particular, an official will not be held liable for the decision
that would not be made by an ordinary reasonable person, which means that the decision as an
outcome is not assessed."” However, it does not mean that the decision taken in the process is
of no significance at all. If the decision taken is obviously irrational or is an abuse of discretion,
i.e., the one that cannot be taken by any other person, the official enjoys no immunity in this
case. Given the above, one can conclude that the courts rather assess how unreasonable the
decisions taken are. However, it does not mean that reasonableness of the decision is ignored
when it is resolved whether to use the business judgment rule: when lack of reasonableness is
assessed, ‘reasonableness’ of the decision is indirectly assessed as well.

According to the judgement of Delaware Supreme Court in the case of Aronson v. Lewis, the
duty of loyalty means that when a decision was made, the official acted in the best interests
of the company, did not have a personal interest therein, was not a party to the transaction
or did not gain indirect personal benefit from the decision made, and was independent of
external influence in the decision made.'*The court defined independence as follows in its
judgement:

While directors may confer, debate, and resolve their differences through compromise,
the end result, nonetheless, must be that each director has brought his or her own
informed business judgment to bear without regard for or succumbing to influences
that convert an otherwise valid business decision into a faithless act.121

Still, it should be noted that a separate ‘duty to act in good faith’ is fairly criticised in the
USA. A. Gold argues that even when the director has misled the members (shareholders)
of the corporation and has been confident that his actions will be in the interests of the
corporation, ultimately, it is the duty of loyalty that is breached since deceit by the official,
no matter the motives, can hardly be in the interests of the company.'”* Gold suggests that
the business judgement rule must be limited to checking adherence to two duties only: duty
of care and duty of loyalty, in the broad meaning of the latter. The same stance can be found
in the Judgement of the Delaware Supreme Court in the case of Stone v. Ritter.!” In civil
law countries, the duty to act in good faith is generally not separated from other fiduciary
duties of the officials. According to Art. 93 of the Joint-stock Companies Act of the Federal
Republic of Germany, ‘failure to discharge their duties by members of the governing body
does not take place if the latter reasonably assumed while taking a decision that they acted
based on sufficient information and in the best interests of the company’.'** According to

117 Corporations Act of Australia of 2001 (as amended 2017) <https://www.legislation.gov.au/Details/
C2018C00031> accessed 8 August.

118  Smith v Van Gorkom, 488, A.2d 858 (Del. 1985).

119 C Hansen, ‘The Duty of Care, the Business Judgment Rule, and The American Law Institute Corporate
Governance Project’ (1993) 48 (4) The Business Lawyer 1357.

120 Aronson v Lewis, 473 A. 2d 805 (Del. 1984).

121 Ibid.

122 AS Gold, “The New Concept of Loyalty in Corporate Law’ (2009) 43 UC Davis Law Review 12-15.
123  Stome v Ritter, 911 A.2d 362 (Del. 2006).

124  Act of Germany ‘On Joint-Stock Companies’ (n 16).
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the laws of France, the grounds for holding officials liable are erroneous actions, violation of
the law or articles of association (Art. L. 225-251 of the Commercial Code of France), and
taking actions contrary to the company’s interests.'>

Fiduciary duties that comprise a business judgment rule as a refutable presumption are
implemented in Part 3 of Art. 92 of the Civil Code of Ukraine, which prescribes the duty
of the company’s officials to act in good faith, reasonably, and in the company’s interests.'*
The same rules can be found in Part 1 of Art. 40 of the Law of Ukraine ‘On Limited Liability
Companies’” and Parts 1 of Art. 63 of the Law of Ukraine ‘On JSCs.'# It is worth noting
that the courts determine the unlawfulness of the official’s conduct as a condition for holding
him or her liable for the losses sustained by assessing the actions taken in pursuance of the
fiduciary duties established by the above-mentioned rules. Combined with the fact that the
burden of proof lies within the plaintiff, we can argue that a kind of business judgment
rule is implemented in case law. For example, according to the Resolution of the Supreme
Court in case No. 904/3852/18 of 26 February 2020, unlawful conduct constitutes certain
improper and unscrupulous actions, without adherence to the limits of normal business
risk, with personal interests or abuse of official duties on purpose (at own discretion),
obviously negligent and wasteful decisions taken deliberately for the benefit of the official.'*
The equivalent extended interpretation of the concept of ‘unlawfulness’ can be found in the
Resolution of the Supreme Court in case No. 904/982/19 dated 24 February 2021.%°

However, it should be noted that the main shortcoming of the above legal rules is that they
do not detail the content of the fiduciary duties of officials. This issue has been remedied in
the Draft Law of Ukraine ‘On JSCs. In particular, Art. 85 of the Draft Law establishes the
extended list of the fiduciary duties imposed on the official and details their content.*' At
the same time, the duty to take independent decisions is not defined precisely enough. Part
4 of Art. 85 attempts to describe this duty in more detail: the duty will not be breached if the
limitation of the official’s discretion is stipulated in the contract between him or her and the
company.'** However, the question is whether an official can take a decision independently
if it has consulted or actively debated with another, possibly qualified person. The legislator
gives no answer to this question, but, according to the case of Aronson v. Lewis, the official’s
actions (omission) are independent in case he or she ultimately takes his or her own informed
decision, which may be based without limitation on consulting, debating, etc.'* Therefore,
to our mind, the equivalent definition of this duty should be introduced since the director
will otherwise be considerably deprived of an opportunity to make an informed decision and
discharge his or her duty to act in good faith.

We should note another shortcoming inherent both to Part 3 of Art. 92 of the Civil Code of
Ukraine, Art. 40 of the Law of Ukraine ‘On LLCs, and Art. 86 of the Draft Law of Ukraine ‘On
JSCs. In all these articles, the duties to act in good faith, the duty of care and the duty of loyalty
are established in respect of the officials’ actions, their active conduct.** However, as we have

125 Commercial Code of France (n 39).

126  Civil Code of Ukraine (n 23).

127 Act of Ukraine ‘On Limited Liability and Additional Liability Companies’ (n 61).
128  Act of Ukraine ‘On Joint-Stock Companies’ (n 32).

129 Resolution of the Supreme Court in case 904/3852/18 of 26 February 2020 <https://reyestr.court.gov.
ua/Review/87735735> accessed 8 August 2021.

130 Resolution of the Supreme Court in case 904/982/19 of 24 February 2021 <https://reyestr.court.gov.ua/
Review/95240657 > accessed 8 August 2021.

131 Draft Law of Ukraine ‘On Joint-Stock Companies’ (n 8).
132 Ibid.
133 Aronson v Lewis, 473 A. 2d 805 (Del. 1984).

134  Civil Code of Ukraine (n 23); Act of Ukraine ‘On Limited Liability and Additional Liability Companies’
(n 61); Draft Law of Ukraine ‘On Joint-Stock Companies’ (n 8).
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emphasised before, adherence to the above-mentioned fiduciary duties may also occur when the
officials, acting in the legal entity’s interests and with due care, take a decision not to conduct a
transaction or adopt a resolution. It should be noted that Part 2 of Art. 40 of the Law of Ukraine
‘On LLCs™* and Art. 86 of the Draft Law of Ukraine ‘On JSCs™* provide for the officials’ liability
for the omission, but it is not a question of omission under the above circumstances since omission
is associated with failure to discharge official duties while informed decisions not to take certain
actions result from the discharge of the official’s duties. Thus, we suggest supplementing Part 3
of Art. 92 of the CC of Ukraine, Part 1 of Art. 40 of the Law of Ukraine ‘On LLCs, and Art. 86 of
the Draft Law of Ukraine ‘On JSCs’ with para. 3 as follows: ‘Officials are not liable for the losses
inflicted upon the legal entity if the decision to act (or not to act) has been taken in accordance
with the duties of care and duty of loyalty. We are also critical about the establishment of the
officials’ duty to act in good faith since this category is rather judgement-based and deprived of
its own sense beyond the duty of loyalty and duty of care.

To our mind, the establishment of the list of fiduciary duties will positively influence the
legal regulation of the derivative action. In fact, according to Art. 86 of the Draft Law of
Ukraine ‘On JSCs, officials shall only be liable for the actions (omission) taken contrary to
the company’s interests.’”” However, if officials have acted in the company’s interests, but
have taken the decision in breach of the duty to act reasonably (duty of care), i.e., have
violated any of the fiduciary duties, the business judgement rule shall also not be used, and
the official must be held liable. Therefore, it will be logical to amend the rule and prescribe
that officials are liable for the actions (omission) taken contrary to the company’s interests
and in breach of the duty to act reasonably (duty of care).

The institute of a derivative lawsuit is a complex legal concept only recently implemented
in Ukrainian legislation. Nevertheless, a derivative action is an important guarantee of
protection of the rights and interests of the corporation and minority participants (minority
participants) from abuse and wrongful acts by those who control the corporation. At the
same time, the current model of legal regulation of the derivative lawsuit contains many
shortcomings, the analysis and solution of which is carried out in this scientific work.

The formation of the will (decision-making) to exercise the procedural rights and obligations
of the corporation is an incorrect and internally contradictory approach, as the latter are
subject to further approval by the applicants (members of the corporation). The corporation
must be allowed to acquire and exercise its procedural rights and obligations (make
decisions) on its own behalf through its members, who filed a lawsuit.

The right to file a derivative lawsuit must be granted to members of all corporations -
entrepreneurial and non-entrepreneurial alike. To that end, property qualification must be
substituted with a representation quota for members of non-entrepreneurial corporations.
Continuing the topic of persons, who can file a derivative lawsuit, such a right must be
granted to holders of preferred stock since there is no reason to deprive them of such right,
as it was shown in this scientific work. The right to file a derivative lawsuit must also be
granted regardless of whether the cause of action arose before or after the person seeking to
bring or continue the derivative claim became a member of the company.

135 Act of Ukraine ‘On Limited Liability and Additional Liability Companies’ (n 61).
136  Draft Law of Ukraine ‘On Joint-Stock Companies’ (n 8).
137 Ibid.
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The prevention mechanism regarding any abuse of the right to file a derivative lawsuit should
amount to the extended locus standi procedure. The latter has to consist of the following
requirements: 1) property qualification or representation quota; 2) mandatory application of
a demand to the corporation for taking actions; 3) the legal entity, contrary to its interests,
has failed to take any action to defend its rights and interests for one month or has rejected
the person’s demand (is unable to defend its rights and interests on its own); 4) there are no
other grounds that would prevent a derivative action from being brought.

The cause for a derivative lawsuit is the inability of the legal entity to protect their rights and
interests in cases where the persons controlling it do not take any measures, and the damage
was caused by the majority of members or even third parties. Considering this, it is necessary
to extend the circle of defendants by including members of the corporation and third parties as
those against whom the lawsuit may be filed. Such a suggestion confirms with foreign practices.

It is quite common for a corporation’s official to be employed. In that case, the necessity
for distinguishing civil (financial) and employment (material) liability. The cause to file a
derivative lawsuit and to bring officials to financial liability rises when the damages were
caused by officials’ acts (omission) in violation of the duties associated with management of
the legal entity. Otherwise — the liability must be material. One other issue to consider is the
possibility to hold liable an official who abstained from voting regarding the resolution of
the governing body that caused the damage. To our mind, such conduct must be deemed a
violation of the official’s fiduciary duties by omitting to take the actions that would prevent
the adoption of a resolution that will inflict damages upon the corporation.

To prevent any detrimental effect to the management of the corporation caused by officials’
constant questioning of their decisions, the ‘business judgement rule’ must be implemented
into Ukrainian legislation. This refutable presumption must include two duties - ‘duty of
care’ (person acted reasonably and was informed) and ‘duty of loyalty’ (person acted in
the interest of the corporation). The ‘duty to act in good faith’ is too broad in its meaning
and can be effectively substituted with other duties - ‘duty of care’ and ‘duty of loyalty’. For
the implementation of the business judgement rule to be effective in national legislation,
the latter must provide its application in cases where officials acting reasonably and in the
interest of the corporation decided not to take any actions. The latter cannot be considered
an omission because officials do not fail to discharge their duties.
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related to the prosecution of a perpetrator. Part two focuses on the fundamental results and
the conclusions of empirical studies carried out with respect to the expenses incurred by the
State Treasury in criminal proceedings, considering the expenses incurred in serious cases,
i.e., those examined in the first instance by regional courts, and in minor cases, which in the
first instance are handled by district courts.

Results and Conclusions: The article points out three fundamental factors determining the
amount of the expenses, i.e., the fact of the accused being imprisoned during the proceedings,
the use of scientific evidence (opinions produced by expert witnesses), and the participation
of a public defender remunerated by the State Treasury.

1 ECONOMIC ANALYSIS OF LAW IN CRIMINAL CASES — GENERAL REMARKS?

The economics of criminal proceedings are discussed rarely and to a small extent. A more
popular concept is the simplicity of proceedings, which is sometimes placed in the context
of the principle of efficiency of proceedings and combined with the postulate to ensure that
procedural activities are carried out in a concentrated manner, in as much as this is possible
without endangering the fundamental purposes of a criminal trial, i.e., a correct penal
response based on the conclusions made with respect to facts.

The academic reluctance to analyse criminal proceedings from an economic point of view
has historical and cultural foundations. Administration of justice, especially in the area of
criminal law, is perceived as a duty and a right of the state to exercise its powers with respect
to the individuals subject to its jurisdiction. Consequently, the need to maintain a state
apparatus, the purpose of which is to administer justice in criminal cases, is considered to
constitute a natural cost of exercising power that remains outside of economic evaluation,
which, by nature, makes use of the concepts of profit and loss.

Continental academics seem to be particularly unwilling to engage in an economic analysis
of criminal proceedings. The belief that the judiciary is an emanation of the power of
the state, shaped over centuries and consolidated during the Enlightenment, excludes an
approach where economic issues could be seen as factors that determine the essence of
exercising judiciary prerogatives. Naturally, this does not mean that the problem of the costs
of proceedings never existed or that no incidental discussions took place.” However, the
economic aspect of criminal proceedings has never been treated (at least not directly) as a
factor that is significant from the point of view of shaping the course of such proceedings and
the solutions and concepts employed as part of it.

Economic analysis of law is a relatively new area, which emerged at some point in the middle of
the 20th century. American academics were the precursors of using economic tools to analyse law.
They initially focused on individual concepts and solutions used in broadly understood private
law:* This approach followed from a natural assumption that changes to market regulations have
economic consequences. Nonetheless, it is still claimed today that an economic approach may
be useful when investigating individual regulations, concepts, and solutions rather than when

2 The text is partly based on the publication D Szumito-Kulczycka, ‘Ekonomia postepowania karnego a
zasady procesowe’ in M Rogacka Rzewnicka, H Gajewska-Kraczkowska (eds), A book to the memory
of Professor Andrzej Murzynowski. Istota i zasady procesu karnego. 25 lat pozniej (Warsaw 2020) 449.

3 H Kempisty, Koszty sadowe w sprawach karnych (Warsaw 1977). R] Foellmer, Soll der Verurteilte die
Kosten des Strafverfahrens tragen? (Géttingen 1981).

4 One of the most prominent precursors of this trend is R Posner, Economic Analysis of Law,(1st edn, New
York 1973); see also R Coese, “The problem of social cost’ (1960) 3 Journal of Law and Economics 1; F
Famulski, ‘Economic efficiency in economic analysis of law’ (2017) 3 Finanse i Prawo Finansowe 15, 27.
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describing law as a phenomenon in general.’ This does not affect the fact that the economic
approach to court law is becoming more and more popular, as can be seen, for example, in the
regular research on the efficiency of the judicial systems by Council of Europe member states.®

This article is intended to present the ‘economic perspective’ in the evaluation of certain
criminal law concepts and to point out that this context, even though usually omitted in
academic discourse, is in fact noticeable in the recent development trends related to criminal
proceedings and undoubtedly has to be taken into account when planning reforms.

2 (COSTS VS THE PRINCIPLE OF TRUTH

There is no doubt that progress causes changes to the forms and methods of committing
criminal offences, but it impacts crime detection methods to an even larger extent. These
processes have been especially visible in recent years when, because of the impact of the
technological revolution, new types of crime have come into existence (e.g., electronic
espionage) and new methods of committing traditional crimes have emerged due to the
development of electronic communication tools (stalking, criminal threats) and the
electronic market of services (online scams, crimes against sexual freedom or against
protection of minors against sexual violence, trafficking of tissues and organs, arms, and
pharmaceuticals and parapharmaceuticals).

The authorities responsible for looking for truth and drawing conclusions with respect to facts
are able to use increasingly better operating methods that allow them to arrive at more precise
and detailed conclusions. Technical possibilities allow them to reach for highly specialised
forms of acquiring knowledge (complex opinions of expert witnesses, court experiments,
use of electronic data to determine the course of events). But this knowledge comes at a cost.
Both in the original sense, meaning the price that must be paid for the opinion of an expert
witness, for a court experiment to be carried out, for acquiring specific documents, etc., but
also in a wider sense, as the price related to authorities having to spend time on gathering,
analysing, and processing materials. A few years ago, in a criminal trial, it was rare to use
psychological profiling, CCTV recordings, or printouts from hard drives, e-mails, mobile
phones, etc. Today, these are standard items of evidence in proceedings that concern the
most frequent criminal offences, such as domestic abuse, shoplifting, fraud committed with
the use of online tools, road accidents, or the illegal drug trade. On the one hand, all of these
possibilities in terms of gathering evidence allow law enforcement authorities to determine
the actual course of the events reported with much higher precision. However, on the other
hand, they take up much more time for the authorities responsible for criminal proceedings,
which has a significant economic aspect related to the need to expand the human resources
necessary to process incoming cases.

In the continental tradition, it would be difficult to accept an approach in which determining
the truth in a criminal trial is not the ultimate goal or where a reduction of costs is an
acceptable step. Ideas like that appear iconoclastic, striking at the very foundation of the
belief — typical of the continental tradition — about what criminal justice should be, i.e.,
the importance of the conclusions made with respect to facts. There is no doubt that the
principle of objective truth in a criminal trial is often treated as the overriding principle: a

5 EN Zalta, U Nodelman, C Allen, LR Andreson (eds), The Economic Analysis of Law. Stanford
Encyclopedia of Philosophy (Stanford 2017) 1.

6 Such research has been carried out since 2010. One of the fundamental indicators taken into account
are the financial outlays made on the judiciary by the particular member states. The most recent report
covers 2016 data. See: European judicial systems. Efficiency and quality of justice, vol 26 (CEPE] Studies
2018) <https://www.coe.int/en/web/cepej/eval-tools> accessed 1 October 2021.
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principle that has a special and a priority meaning in relation to other procedural principles
and one that is an essential element of a fair trial.” It is claimed that

the justice system is able to properly perform its legal and social functions only when
penal repressions are applied with respect to actual criminals and the crimes they did
actually commit. Every judgment based on error, and therefore unfair, not only fails
to perform its positive social function, but also harms the wrongly convicted person,
undermining their trust and the trust of others in state authorities.®

If one shares the belief that the principle of objective truth is of overriding importance and
that this principle is a priority from the point of view of justice in general, it is impossible
not to notice that this belief seems axiologically indisputable in the case of imposing a penal
sanction on an individual. However, its importance is not necessarily the same when it comes
to relinquishing the prosecution of a criminal offence. Therefore, although abandoning the
search for truth prior to pronouncing a judgment of conviction is incomprehensible and
unacceptable, this mechanism does not appear to be equally black and white in the case
of resigning from a prosecution that would be disproportionately expensive in view of the
gravity and significance of the committed act.

Consequently, in spite of the special importance of the imperative to search for the truth in
criminal proceedings, a closer look at regulations in particular legal systems and, even more
so, at the actual practice in this area, shows that, in fact, economic factors and arguments
often play a considerable role.

A good example in this respect is the growing number of legal bases for opportunistic
discontinuation of proceedings in cases where, in the opinion of the legislator, there is little
point in prosecution, the chances of determining the perpetrator are small, or the sense of
punishing them is questionable.’

This aspect is even more noticeable in the practical actions of judicial authorities. There is
no doubt that the authorities responsible for preparatory proceedings are ready to spend
higher sums and engage more resources in order to determine the perpetrators of serious
criminal offences that are highly harmful to society, e.g., offences producing a fatality,
offences against common safety, offences against property of great value, or offences against
commercial trading resulting in multi-million financial losses. It would also seem that the
more the given crime moves public opinion, the higher this readiness is. On the other hand,
simple criminal offences, such as theft or breaking and entering, even though they may be
a significant nuisance, rarely entail the utilisation of cost-intensive state-of-the-art methods
in order to determine the perpetrators. The fact that state authorities are ready to allocate

7 For a review of the standpoints on the role and importance of the principle of objective truth in relation
to other procedural principles see S Walto$, ‘Zasada prawdy materialnej in P Hofmanski, P Wilinski
(eds), System Prawa Karnego Procesowego. Zasady Procesu Karnego, vol III, part 1 (Warsaw 2014) 269.

8 A Murzynowski, Istota i zasady procesu karnego (Warsaw 1994) 115.

9 In terms of the Polish legal system, this concerns concepts such as the so-called registered discontinuation,
which was added to the Code of Criminal Procedure in 2003 under pressure from the police and which
allows for shortening the duration of formal preparatory proceedings to five days in cases of a lesser calibre
and where chances to find the perpetrator are slim (Art. 325f of the Code of Criminal Procedure); after that
time, proceedings may be discontinued. Another example of such an economical approach to the problem
of prosecution of crime is the concept of absorptive discontinuation (Art. 11 of the Code of Criminal
Procedure), where a perpetrator who has been identified is not tried since they have already been sentenced
to a stricter punishment on account of another criminal offense. This category also includes conditional
discontinuation of proceedings where the legislator allows the authorities to resign from prosecution, and
therefore from making categorical statements as to whether the accused is in fact the perpetrator, if the
gravity of the committed act, the personality of the accused, and the interest of the aggrieved party are not
sufficiently significant to justify the engagement of the personnel and resources of the justice system in
an operation that offers slim chances in terms of undoubtedly and ultimately confirming the guilt and of
imposing a punishment (Art. 66 of the Criminal Code and Art. 341 of the Code of Criminal Procedure).
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substantial funds to finding the perpetrator of a murder and much less likely to do the same
in the case of a stolen bike is understandable and, axiologically, fully accepted by society
(although the owner of the bike would likely disagree). However, another phenomenon
should be pointed out: extensive personnel is engaged, and large sums are spent in order
to prosecute trivial offences purely in order to pursue political or ideological interests.
Unlike the actions intended to find the perpetrators and evidence in the case of truly grave
offences, such actions give rise to axiological objections. In addition to other reasons, these
objections are also motivated economically. Cases of this type necessarily lead to questions
concerning the proportions between the gravity of the given contravention of offence and the
resources engaged in order to detect and judge it. Do such actions of judiciary authorities,
financed by the State Treasury and formally justified through the principle of legalism in law
enforcement, actually enjoy moral and social acceptance?

3 COSTSVSTHE PRINCIPLE OF LEGALISMUS

The problem of the economics of prosecution may be juxtaposed with the principle of
legalism, which is widely adopted in continental legal systems, or the principle of equality
before the law, which is related to that principle at a slightly higher level. Alternately, systems
based on a purely legalistic approach to prosecution no longer exist. Furthermore, this
principle does not apply anymore to the prosecution of contraventions and violations of
order regulations. Legislators not only accept the resignation from engaging personnel and
resources in trivial cases but are also ready to make such a resignation a principle in this
area, with prosecution being an exception rather than the rule. Naturally, this is not a simple
issue, and decisions as to whether to carry out criminal proceedings or resign from carrying
them out can never be based exclusively on a purely economic profit and loss account. The
fact that a single act seems trivial and the value of the damage done appears minimal is not
sufficient to resign from prosecution. This is because criminal law performs much broader
functions than imposing repressions with respect to individual behaviours. It is also a tool
for implementing the desired social attitudes and reviling the unwanted ones, a tool for
protecting the values that contribute to the well-being of the entire community, etc. A good
example of a clash between the pure economics of prosecution of a given act and the general
purposefulness of prosecuting a specific type of behaviour is the imposition of penalties on
vendors in connection with their failure to record a given transaction on a cash register. A
single unregistered transaction may result in the State Treasury losing as little as several
cents. However, the costs of the proceedings intended to judge and punish the perpetrator

10 A good example in this respect was the case where the authorities attempted to identify and convict the
persons who were preventing a column of government vehicles carrying the leader of the political party
in power from entering the grounds of the Wawel Castle where his brother is buried. The event occurred
on 18 December 2016; the judgment of acquittal was passed on 22 October 2019. In the course of the
proceedings, several dozens of witnesses were questioned and even an expert witness was appointed in
order to determine whether the road used by the column of vehicles was a traffic zone or not (!). <http://
krakow.wyborcza.pl/krakow/7,44425,24414831,sprawa-blokowania-kaczynskiego-biegly-droga-na-
wawel-nikt.html> accessed 1 October 2021; <http://krakow.wyborcza.pl/krakow/7,44425,22948179,p
rokuratura-umorzyla-sledztwo-ws-protestow-pod-wawelem-wizyty.html> accessed 1 October 2021.
Another example of engagement of personnel and funds disproportionate to the nature of the accusation
was the searching and detention of an activist suspected of showing contempt to religious feelings by
being in possession of an image of the Virgin Mary with a rainbow-colored aureole. The apprehension
operation involved several police officers and included searching rooms, temporary confiscation of the
computers and a mobile phone of the woman, and further actions related to examining the contents
of the disks and memories of these devices. Ultimately, the court found these actions to be blatantly
incorrect and granted the woman a compensation of approx. EUR 1,800. <https://warszawa.wyborcza.
pl/warszawa/7,54420,25806812,8-tys-zadoscuczynienia-dla-elzbiety-podlesnej-za-niewatpliwie.html>
accessed 1 October 2021.
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may amount to several hundred euros. Still, this does not affect the fact that, in general terms,
prosecution of this type of act turns out to be profitable because of its educational value.
Showing the inevitability and severity of the sanction contributes to a spread of legalistic
attitudes and therefore prevents such minor contraventions from being engaged in on a mass
scale, which, overall, would generate massive losses for the state budget.

The broadly understood economics of proceedings manifests itself not only in connection
with the decisions to resign from prosecution or not to search for the truth. It also surfaces in
a number of typical issues related to criminal proceedings. The sole differentiation between
the types of preparatory proceedings, into a more significant and formalised investigation,
reserved for significant cases, and a less formalised probe intended for cases that are, in
general, less important, as well as the differences between the types and compositions of
courts, show that the legislator accepts higher expenses where a significant case is to be
judged and, at the same time, is ready to limit these expenses in the case of minor cases.

Probably the most prominent example of an economic approach to the modelling of
criminal proceedings is the dissemination of consensual methods of resolving cases in
continental procedures during the last decades of the 20th century. The idea behind this
concept, manifesting itself in resigning from carrying out evidentiary proceedings in court
and accepting, instead, a resolution agreed upon and proposed by the parties, was solely
to speed up proceedings and to reduce the global engagement of personnel and resources,
and thus the costs, in terms of judging cases where this could be avoided. The resources
thus spared could be used to prosecute and judge more difficult and more significant cases.
Consensualism is a good example of the economics of the judiciary overlapping with other
values that should be guaranteed in proceedings and the procedural principles intended to
protect these values: to a really large extent, it entails at least a potential violation of these
values and principles."! Even though in the normative aspect, all consensual methods of
resolving cases known in Polish law require that for a judgment to be based on conclusions
as to facts that raise no doubts and on confidence that the accused is in fact guilty, in practice,
this area is full of ambiguities, nuances, individual interests of the accused and the aggrieved,
and, finally, pragmatic interests of the judiciary authorities themselves — few would be
ready to claim with absolute certainty that the idealistic assumptions laid down in statutory
regulations are actually being implemented.

4 COSTS VS THE PRINCIPLE OF DIRECTNESS

The principle of directness should also be mentioned in the context of the economics of
criminal proceedings. This principle means that a court examining a subject matter should
come into direct contact with the evidence on which it bases its conclusions as to facts and
that this evidence should be of a primary nature, i.e., there should be a direct relationship
between the evidence and the fact to be proven. This principle has never been codified in the
Polish legal system; however, its existence has been perceived as a reasonable consequence of
common sense. It seems obvious that the more indirect links between the given fact and the
judge, the higher the risk of distortions. However, in recent years, the situation has started to
change. In 2015, a reform was implemented where the scope of the options for the court of
the second instance to supplement the previously collected body of evidence was expanded,
leading to a possibility of a completely different decision being made with respect to the
accused on the basis of evidence that is known to that court partially in a direct manner and

11 SC Thaman, ‘Plea Bargaining, Negotiating Confessions and Consensual Resolution of Criminal Cases’
(2007) 113 Electronic Journal of Comparative Law, 47 et seq, available at <https://www.ejcl.org/113/
article113-34.pdf> accessed 10 May 2019.
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partially only as a result of reading the case file. This has created a certain asymmetry in terms
of the statutory standard of implementation of that principle in proceedings before a court
of the first instance. There, the permitted exceptions from compliance with the principle of
directness are usually related to the impossibility of all members of the adjudicating panel
directly familiarising themselves with the evidence, lack of primary evidence, or the need
to verify this evidence. However, the legislator was not bold enough to make it a principle
that resigning from the direct taking of evidence should be possible also in a situation where
taking evidence would entail significant costs that would be disproportionate to the purpose
and importance of the given activity. Naturally, the point is not to force this solution but to
consider and discuss the grounds and the boundaries of the principle of directness in the
amended Criminal Code, also in view of the economics of proceedings.

5 (COSTSVSTHE PRINCIPLE OF RIGHT TO A DEFENCE

The last principle that is affected by the economics of proceedings is the principle of the right
to a defence. Unlike the principle of directness, its primary meaning in criminal proceedings
is obvious. Axiologically, the right to a defence seems to be absolutely impossible to
undermine, and no exceptions should ever be allowed for purely financial reasons. But
is this really the case? From the Polish perspective, both the existing regulations and the
recent discussion concerning the scope of the right to have a defence counsel, as well as the
resulting amendments to statutory provisions, clearly show that it is actually the other way
round. The regulations concerning the right to a defence in its formal aspect were largely
affected precisely by economic factors. Even before the introduction of the 1997 regulations,
there had been discussions as to whether a public defender should be appointed ex officio
to every person who is subject to an indictment and who decides not to employ the services
of a defence counsel of their choice. Ultimately, this solution was not implemented precisely
because of the costs it would entail. However, back then, the boundaries of obligatory
defence were defined rather broadly: the state was obliged to finance, if necessary, a defence
counsel also for a person that did not speak Polish. This was abandoned on 1 July 2003, with
Art. 6 of the European Convention on Human Rights stated as the basis for the decision,
as it only requires that free assistance of an interpreter be provided, with no mention of
having to appoint a defence counsel to a person that does not speak the official language
of the country in which they are tried. Naturally, the actual reasons for the resignation
from obligatory defence in such cases were economic in nature. The same amendment also
significantly limited the obligatory defence in the case of persons with respect to which the
judiciary authority has doubts as to their sanity: a defence counsel is appointed only if an
expert witness confirms that the person is sane.'? Again, the motivation behind this decision
was purely economic. Another amendment to the Polish Code of Criminal Procedure, which
came into effect on 1 July 2015, provided that every accused who filed the relevant application
for a public defence counsel to be appointed for them was to receive the assistance of such
a counsel at the stage of court proceedings. This regulation was abandoned after less than a
year, with a reintroduction of the obligation for such an application to demonstrate that the
accused does not have sufficient funds to employ the services of a regular defence counsel.”
Although the drafting team for this amendment did not directly refer to the costs of such a
broadly defined right to demand a defence counsel (which was the case with the amendment

12 Art. 1 of the Polish Law of 10 January 2003 on Amendments to the Code of Criminal Procedure, the
Provisions Implementing the Code of Criminal Procedure, the Law on Crown Witnesses, and the Law
on the Protection of Classified Information (Journal of Laws No. 17, item 155).

13 The Polish Law of 11 March 2016 on Amendments to the Code of Criminal Procedure and Certain
Other Laws (Journal of Laws of 2016, item 437).
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of 1 July 2015), there is no doubt that they had to take this issue into account when deciding
to reintroduce the principle that the appointment of such a counsel is possible only once the
accused has demonstrated that they do not have sufficient funds to employ the services of a
regular defence counsel.™

The problem of financing a public defender is naturally a mere drop in the ocean of
the issues which fall within the scope of the economics of proceedings in relation to
the principle of the right to a defence. These issues by no means come down to the
simple claim that defence means additional costs of proceedings, which should be
minimised as far as possible (although this approach occasionally seems to resonate
in public discussions concerning the directions of changes to the criminal procedure).
A professional defence also means the avoidance of tens of unnecessary activities (such
as requesting the accused to make their representations or requests more precise or
to remove formal deficiencies in their submissions) and a hope for a better selection
of evidence or a reasonable and fair judgment to be delivered following a consensual
procedure. The fact that the legislator does notice the positive role of a professional
defence counsel in the context of broadly understood economics of proceedings is
confirmed, e.g., by the obligation that parties be represented by an attorney-at-law
with respect to cassation complaints, appeals against judgments of regional courts, or
an indictment filed by the aggrieved party itself. Consequently, one cannot claim that
higher outlays are all that the broad and publicly financed formal defence generates.
Perhaps it also allows for a reduction of some unnecessary costs. However, the answers
to these questions require extensive research and a more thorough analysis, which, due
to obvious constraints, cannot be carried out in this article.

6 COSTS OF CRIMINAL PROCEEDINGS — RESULTS OF SELECTED EMPIRICAL DATA

Finally, the results of some research on the costs of criminal proceedings in Poland should be
presented. The studies covered a sample of 745 cases where an indictment (or its equivalent)'
was filed with a court between 1 January 2015 and 31 December 2017. Of these cases, 385
were within the competence of district courts, meaning they were less grave in nature, while
360 were considered by regional courts and, as such, were more significant.'® The sample
comprised courts located in large cities that are also strong academic centres (Krakéw and
Gdansk) and two smaller cities located in eastern and western Poland (Bialystok and Zielona

14 As pointed out in the grounds for the bill of the Polish Law of 11 March 2016 on Amendments to the
Code of Criminal Procedure and Certain Other Laws, ‘Considering the growing role of the judicial factor
in searching for the truth, the restriction of formal requirements to be complied with by the so-called
non-professional participants to proceedings, including in particular in terms of formulating means of
challenge, it is proposed to abandon the principle of appointing a public defender and representative
ex officio exclusively as a result of the relevant application being made and without an analysis of the
financial and family situation of the applicant, as provided for in Articles 80a and 87 of the Code of
Criminal Procedure. Providing a person of modest means with a defender and representative will take
place once the financial and family situation of that person has been verified under Article 78 § 1 of the
Code of Criminal Procedure. See Sejm Deputy Document No. 207, available at <http://www.sejm.gov.
pl/> accessed 10 May 2019.

15  For the purpose of the research, a request for a conviction without holding a hearing, a request for
conditional discontinuation of proceedings, and a request for discontinuation of proceedings and
the use of a protective measure with respect to an insane perpetrator were treated as equivalent to an
indictment.

16  The research project was fully financed by the Polish National Science Center as part of the Costs
of a Criminal Trial in View of an Economic Analysis of Law project (project number 2015/19/B/
HS5/01217). Full results have been published in the following monograph: D Szumito-Kulczycka (ed),
Koszty procesu karnego w ujeciu teoretycznym i empirycznym (Cracow 2020).
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Gora, respectively). The idea was to create a demographically and economically diverse
research profile. In order to determine the costs of proceedings, the following were taken
into account at the stage of preparatory proceedings: remuneration of an expert witness
for producing an expert opinion and reimbursement of their expenses, reimbursement of
expenses incurred by witnesses on account of their participation in the case, costs incurred
on account of temporary confiscation and securing of items, remuneration of translators and
interpreters, costs of mediation, costs of convoys, costs of psychiatric observation, costs of
detention or temporary arrest, fees for retrieval of information from the National Criminal
Register, remuneration of a probation officer for carrying out community interviews,
remuneration of public defenders or representatives appointed ex officio, and other costs
disclosed in case files. The costs incurred both in preparatory proceedings and in court
proceedings were taken into account, including proceedings before the courts of the first and
the second instance and, if the judgment was quashed, retrials. Consequently, the studies
covered costs directly incurred by the State Treasury in a given case. In turn, they did not
cover indirect costs related to the maintenance of the entire judiciary system, such as the
remunerations of judges, prosecutors, and clerks, costs of upkeep of technical infrastructure,
including the buildings and rooms in which procedural activities are carried out, etc.
Naturally, these costs should also be taken into account when discussing the general burden
borne by the state with respect to administering justice. However, the primary objective of
the studies was to determine the relationship between the current criminal procedure model
and the resulting expenses and to find out which factors contribute to the greatest extent to
the generation of costs, whether there are any significant differences between the particular
courts that could be explained with a different practice of application of legal regulations,
and which concepts and solutions used in the criminal procedure have the largest impact on
the costs of proceedings.

Following the criteria above, it was determined that the total amount spent on examining all
of the 745 cases covered with the study was PLN 8,874,576.19, which translates to approx.
EUR 1,936,538.76."7 Of this, PLN 4,870,559.96 (EUR 1,062,814.49) were the costs incurred at
the stage of preparatory proceedings, and PLN 4,004.116.23 (EUR 873,746.09) was spent on
court proceedings. This means that the cost of a single case amounted to an average of PLN
11,912.18 (EUR 2,599.38), of which PLN 6,537.53 (EUR 1,426.57) was spent on preparatory
proceedings and PLN 5,374.65 (EUR 1,172.81) were the additional costs at the stage of court
proceedings. However, the median was completely different, amounting to just PLN 861.08
(EUR 187.90). This was a result of substantial differences between the costs of handling the
particular cases. The cheapest generated costs of PLN 40 (EUR 8.73) and covered just the flat
fees for the delivery of documents. There were 13 cases like that. On the other extreme, the
most expensive cases cost in excess of PLN 100,000 (EUR 21,821.20). In the sample, there
were eight such cases, and two of those entailed the State Treasury spending more than PLN
200,000 (EUR 43,642.39) on criminal proceedings.

What is particularly important from the point of view of the previous assumptions is
the substantial difference between the costs of handling minor cases (those within the
competence of district courts) and serious cases (those within the competence of regional
courts). The average costs for a case examined by a district court amounted to PLN 1,169.00
(EUR 255.09), while for cases before regional courts, the average was PLN 23,401.41
(EUR 5,106.46)! The medians were equally far away from each other: for cases within the
competence of district courts, it was PLN 184.44 (EUR 40.25) and for cases handled by
regional courts, PLN 11,099.81 (EUR 2,422.11).

17 According to the exchange rate published by the European Central Bank on 27/08/2021 (EUR 1 =
PLN 4.5827).
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7 CONCLUSIONS

Considering the above, there clearly are substantial differences between the costs of
examining serious and minor cases. Further research has shown that there are only a few
factors that generate these differences. The first entails costs related to the imprisonment of
the accused in the course of a case. In more serious cases (handled by regional courts), the
accused were imprisoned in one way or another (detention or temporary arrest) in a total
of 245 instances (68%) at the stage of preparatory proceedings and in 160 out of 360 cases
(45%) at the stage of court proceedings. For minor cases (handled by district courts), the
same was true in 110 out of 385 instances (28%) at the stage of preparatory proceedings and
only in 11 cases at the stage of court proceedings (2.8%). Consequently, it is not surprising
that the costs related to imprisonment were a factor with a significant impact on the total
cost of proceedings. Additionally, the duration of imprisonment in serious cases was usually
much longer (counted in months), while in minor cases, it was mostly a one- or two-day
detention.

The second factor that significantly affects the costs of criminal proceedings is the costs
incurred in connection with the participation of expert witnesses. Evidence in the form of
an expert witness opinion was admitted in 264 out of 360 cases handled by regional courts
at the stage of preparatory proceedings (73%) and in 97 cases (27%) at the stage of court
proceedings. Meanwhile, this type of evidence was used in 151 out of 385 cases within the
competence of district courts (39%) at the stage of preparatory proceedings and only in 16
cases (4%) at the stage of court proceedings. This clearly shows that in cases concerning
more serious criminal offences, judicial authorities significantly more often decide to reach
for scientific evidence. Furthermore, this type of evidence is much more frequently used
in serious cases at the stage of court proceedings. For cases handled by district courts, this
occurs sporadically. A comparison of the average costs of an expert witness producing
an opinion seems particularly important. In serious cases, the average cost of an opinion
amounted to PLN 3,421.90 (EUR 747), while in minor cases, it was only PLN 757.20 (EUR
165). This means that the cost of single opinions produced in cases handled by district courts
turns out to be noticeably lower than the cost of opinions produced in the cases within the
competence of regional courts.

Finally, the last factor affecting the total expenses incurred directly by the State Treasury
with respect to proceedings was the participation of a defence counsel appointed to serve as
a public defender for the accused. These costs amounted to PLN 411,564.39 (EUR 89,808)
in cases where regional courts were competent, which translated to 4.8% of all of the
costs incurred by the State Treasury at this level, and PLN 29,580.96 (EUR 6,454.91) in
cases handled by district courts. Again, however, a public defender was involved in cases
examined by regional courts much more often than in those within the competence of
district courts. In the former, a public defender participated in 139 cases (38%) already at the
stage of preparatory proceedings and in 186 cases (52%) at the stage of court proceedings.
In the latter, a public defender was appointed with respect to 59 cases (15%) at the stage
of preparatory proceedings and in 32 cases (8.3%) at the stage of court proceedings. The
average remuneration of a public defender amounted to PLN 924 (EUR 201) in minor
cases and PLN 2,212,70 (EUR 482.83) for more serious cases. Yet again, in this aspect, the
higher the gravity of the criminal offence, as abstractly defined by the legislator, the more
frequent, in practice, the appointment of a public defender for the accused and the higher
the remuneration for their services (incurred by the State Treasury).

It should also be pointed out that no major differences have been found in terms of serious
cases (handled in the first instance by regional courts) and minor cases (which are within
the competence of district courts) when it comes to consensual procedural forms. 137 out of
385 minor cases (35.6%) were settled through an agreement between the prosecutor and the
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accused, which was subsequently approved by the court, while this happened in 110 out of
360 more serious cases (30%). Similarly, the number of witnesses questioned in the course
of proceedings turned out to be a completely insignificant factor when it came to the direct
costs of the cases. This was because witnesses rarely applied for a reimbursement of their
costs of appearing at the court. As a result, the total sum of the amounts paid on this account
constituted only 1.5% of the total expenses in the investigated cases.

The data presented above is naturally only a small element of much more extensive research.
Still, it confirms the claim that the judiciary has an economic aspect that is strictly related to
the gravity of the committed act. Naturally, whether the differences in terms of the costs of
proceedings are a simple consequence of the complexity of the case remains an open question.
However, the results discussed above suggest that other factors should also be looked for. The
sole fact that a given criminal offence has been classified as a serious one (and therefore
within the competence of regional courts) does not determine that finding the perpetrator
and proving their guilt must be a long, complex, and expensive process. Quite the contrary:
for instance, murder, which is one of the prohibited acts that are most harmful to society, is
usually relatively simple in terms of gathering evidence. When murder is committed within
a group of close persons, the perpetrator often pleads guilty, and evidence found on the site
does not require the use of complex forensic procedures. Consequently, it is not a rule that
a criminal offence classified by the legislator as a major one actually requires more complex
and therefore more expensive actions related to evidence, and the other way round: a less
grave offence does not mean, by its nature, that finding the perpetrator and proving their
guilt will not entail substantial costs.

When looking for the reasons for such significant differences between the costs incurred by
the State Treasury in connection with the handling of cases that are within the competence
of regional courts and those examined by district courts, the fact that regional courts were
much more likely than district courts to take supplementary evidence in the form of an
opinion produced by an expert witness seems particularly significant. The opinions of
expert witnesses are most often produced at the stage of preparatory proceedings since
the grounds for indictment must already be determined at this stage. It is unlikely that
prosecutors expect thorough opinions in minor cases already at this stage, while in more
serious cases decide that partial or unclear opinions are satisfactory. If anything, it is the
other way round. However, there is something that makes the courts that adjudicate more
serious cases more likely to supplement those opinions with questioning expert witnesses in
person. One may perhaps venture to claim that this element is the awareness of the gravity
of the committed act and the prospect of more severe punishment. This naturally translates
to a propensity to accept higher expenses on the part of the State Treasury so as to make sure
that the conclusions reached with respect to facts are as reliable as possible and that the penal
response is appropriate.
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Results and Conclusions: Developments in this area are constantly advancing, and the area of
evidence in criminal proceedings in the Slovak Republic will inevitably be subject to updating.

1 INTRODUCTION

With the establishment of the independent Slovak Republic, the legislative regulation
of criminal procedural law valid in Czechoslovakia was taken over on 1 January 1993.
Specifically, Act no. 141/1961 Coll. on Criminal Procedure (Criminal Procedure Code) was
amended.? This legislation then underwent additional amendments several times.

2 LEGISLATIVE DEVELOPMENT OF CRIMINAL PROCEEDINGS AND EVIDENCE
IN THE SLOVAK REPUBLIC

In accordance with the focus of our article, it is necessary to mention the amendment
made by Act no. 247/1994 Coll. amending the Criminal Procedure Code with effect from
1 October 1994.> This amendment introduces significant changes to the legal order of the
Slovak Republic - one might even say these changes are groundbreaking.

The first change we will mention is the new regulation of the definition of bodies active in
criminal proceedings, where ‘search authorities’ are replaced by the term ‘police body’, and
these are defined in S. 12(2) as follows:

“Police authorities” means the authorized bodies of the Police Force. The authorized
bodies of the Military Police have the same status in proceedings on criminal offenses
of members of the armed forces, in proceedings on criminal offenses of members of
the Prison and Judicial Guard Corps of the Slovak Republic and on criminal offenses
of persons serving a custodial sentence or bodies of this Force authorized in prisons,
criminal offenses of members of the Railway Police of the Slovak Republic and on
criminal offenses committed in the area of railways and sidings authorized by the bodies
of the Railway Police of the Slovak Republic, customs authorities, in case of criminal
offenses committed in connection with customs violations, and captains of long-distance
ships engaged in criminal proceedings relating to crimes committed on those ships.

The amended wording of S. 88 with the new title ‘Eavesdropping’ and recording of
telecommunication traffic also contains fundamental changes. In the interest of a more
effective guarantee of the fundamental human rights and freedoms that were interfered
with by this instrument, the legislator stipulates the period of interception of six months, as
specified in para. 2 of the Section.

The fourth chapter of the Criminal Procedure Code is supplemented by Chapter 7, S. 88a,
entitled ‘Controlled Delivery’ and S. 88b, entitled “The Agent. The amendment also changes
the provisions of Chapter 5 of the Criminal Procedure Code (Evidence). The wording of S.
89(1) was newly conceived as follows:

(1) In criminal proceedings, there must be proof of

2 Act no 141/1961 Coll. on Criminal Procedure (Criminal Procedure Code) as amended <https://www.
slov-lex.sk/pravne-predpisy/SK/ZZ/1961/141/20050415> accessed 15 October 2021.

3 Act no 247/1994 Coll. amending Act no 141/1961 Coll. on Criminal Procedure (Criminal Procedure
Code) as amended <https://www.slov-lex.sk/pravne-predpisy/SK/ZZ/1994/247/19941001> accessed
15 October 2021.
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a) whether an act that shows signs of a criminal offense has occurred,

b) whether the act was committed by the accused and on what motives,

¢) the significant circumstances that affect the assessment of the danger of the act,

d) the essential circumstances for assessing the personal circumstances of the offender,
e) the material circumstances enabling the determination of the consequence and
amount of damage caused by the criminal offense,

f) the circumstances which led to the crime or enabled it to be committed.

It is necessary to state that the legal definition of evidence in S. 89(2) of the Criminal
Procedure Code. It underwent a substantial amendment, emphasising the aspect of the lawful
acquisition of evidence. The exemplary calculation of evidence was extended as follows:

(2) Evidence may be anything that can contribute to a proper clarification of the case
and what has been lawfully obtained, in particular testimony of the accused, witnesses,
experts, opinions and expert opinions, recognition, inspection, audio and video
recording, things and documents important for criminal proceedings.

A new provision of S. 89(3) specifies that:

The fact that the evidence was not obtained by a law enforcement authority but was
submitted by one of the parties is not a reason for its rejection. The costs of obtaining
and securing such evidence shall be borne by the party submitting them in the
proceedings.

In accordance with the focus of our contribution, it is necessary to mention one of the
other amendments, namely Act no. 272/1999 Coll. amending Act no. 141/1961 Coll.
on Criminal Procedure (Criminal Procedure Code), as subsequently amended.* The
amendment in question, in the provision of S. 12(12), inter alia, introduces the definition
of an agent as follows:

An agent is a member of the Police Force who, on the order of a competent law
enforcement authority contributes to the detection, finding and conviction of
perpetrators of crimes specified in a special law and crimes listed in Chapter 3 of Title
III of a special part of the Criminal Code (“Corruption”); a person appointed by the
Ministry of the Interior of the Slovak Republic may also be an agent in detecting,
identifying and convicting perpetrators of corruption.

In this context, the original wording of S. 88b “The Agent’ has been replaced by a new
wording.

The wording of the provisions of S. 12(12) of the Criminal Procedure Code was subsequently
amended by Act no. 173/2000 Coll,, inserting the words ‘and in S, 158 of the Criminal Code¢’
after the words ‘crimes listed in Chapter 3 of Title III of the special part of the Criminal Code
(corruption)’?

In our opinion, the amendment implemented by Act no. 366/2000 Coll. amending Act
no. 141/1961 Coll. on Criminal Procedure (Criminal Procedure Code), as subsequently
amended,® was also relevant.

4 Act no 272/1999 Coll. amending Act no 141/1961 Coll. on Criminal Procedure (Criminal Procedure
Code) as amended <https://www.slov-lex.sk/pravne-predpisy/SK/ZZ/1999/272/19991101> accessed
15 October 2021.

5 Act no 173/2000 Coll. amending Act no 141/1961 Coll. on Criminal Procedure (Criminal Procedure
Code) as amended <https://www.slov-lex.sk/pravne-predpisy/SK/ZZ/1961/141/20050415> accessed
15 October 2021.

6 Act no 366/2000 Coll. amending Act no 141/1961 Coll. on Criminal Procedure (Criminal Procedure
Code) as amended <https://www.slov-lex.sk/pravne-predpisy/SK/ZZ/2000/366/20001107> accessed
15 October 2021.
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In S. 12(12) ‘Definition of the Agent, the words ‘criminal offenses specified in a special law?
and criminal offenses listed in Chapter 3 of Title 3 of the special part of the Criminal Code
(hereinafter referred to as the “Corruption”) and in S. 158 of the Criminal Code’ are replaced
with the words ‘particularly serious criminal offenses, corruption and a criminal offense
pursuant to S. 158 of the Criminal Code.

The wording of S. 88 and S. 88b. was also amended, which, after modifications, read as
follows:

With regards to our goals of this Article, the Act no. 422/2002 Coll. amending the Act
no. 141/1961 Coll. on Criminal Procedure (Criminal Procedure Code), as subsequently
amended, and on changes and amendments to certain acts with effect from 01/10/2002
meant another significant change.”

For the first time in the history of the Slovak Republic, a definition of information-technical
means and means of operational-search activity is incorporated into the wording of the
Criminal Procedure Code. Namely, the following wording was added to S. 12:

(13) For the purposes of this Act, information-technical means mean electrotechnical,
radiotechnical, phototechnical, optical, mechanical, chemical and other technical means
and equipment or their sets used in a secret manner in interception and recording of
telecommunication activities (S. 88) or making video images, sound or other recordings
(S. 88e), if their use violates fundamental human rights and freedoms. Special regulations
apply to the processing of information obtained through the use of information and
technical means, its registration, documentation, storage and disposal, unless otherwise
provided by this Act. Operators of public telephone networks, providers of public
telecommunications services, providers of other telecommunications services and
their employees shall, upon request and free of charge and without delay, provide the
necessary cooperation in the use of information technology; they may not refer to the
obligation of confidentiality laid down by special laws.

(14) For the purposes of this Act, the means of operational search means a controlled
delivery (S. 88a), an agent (S. 88b), a mock transfer (S. 88c) and the monitoring of
persons and things (S. 88d).

The legal regulation of S. 88 ‘Interception and Recording of Telecommunication Activities
(formerly Telecommunication Operations)’ was also substantially amended.

The Criminal Procedure Code was further supplemented at the same time by a new Chapter
9 in Title 4 entitled ‘Mock transfer, surveillance of persons and things and making of visual,
audio or other recordings’ (Ss. 88c-88e).

At this point, it should be recalled that the legislator foresaw the results of the use of individual
means in the evidentiary process when adopting this legislation. In specific provisions, it
defined the procedure and requirements that must be met in order for facts and information
to be used as evidence in criminal proceedings.

In this context, it is necessary to state a fundamental change in the wording of the provisions of
S. 89(2) of the Criminal Procedure Code, which read as follows after the amendment was made:

Anything that can contribute to the proper clarification of the case and what was lawfully
obtained from the means of evidence may serve as evidence. The means of evidence
are, in particular, the examination of the accused, witnesses, experts, opinions and

7 Act no 422/2002 Coll. amending Act no 141/1961 Coll. on Criminal Procedure (Criminal Procedure
Code) as amended <https://www.slov-lex.sk/pravne-predpisy/SK/ZZ/2002/422/20060501> accessed
15 October 2021.
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expert opinions, examination of the statement on the spot, recognition, reconstruction,
investigative attempt, inspection, cases and documents important for criminal
proceedings, notification (S. 59(2)), the use of information and technical means (S.
12(13)) and means of operational-search activity (S. 12(14)).

This is a demonstrative list of evidence - others are not explicitly excluded.

This definition clearly implies that the exemplary calculation of evidence was supplemented
by an on-the-spot check of the statement, reconstruction, an investigative attempt,
notification (S. 59(2)), the use of information and technical means (S. 12(13)), and means of
operational-search activity (S. 12(14)).

Another amendment to the Criminal Procedure Code was implemented by Act no. 457/2003
Coll. amending Act no. 141/1961 Coll. on Criminal Procedure (Criminal Procedure Code),
as subsequently amended, and on amendments to certain acts with effect from 1 December
2003.2

The Act in question added, inter alia, paras. 9 and 10 to the legal regulation of interception
and recording of telecommunications activities in S. 88 as follows:

(9) If, in order to clarify a fact relevant to criminal proceedings concerning an intentional
criminal offense, it is necessary to identify data on telecommunications activities which
are the subject of telecommunication secrecy or covered by the protection of personal
data or mediation data, proceedings of a judge on the motion of the prosecutor, in court
proceedings without such a motion by a judge or the chairman of the senate, that their
legal entity or natural person performing telecommunications activity notifies the judge
or chairman of the senate in court proceedings and in preparatory proceedings to the
prosecutor, investigator or police authority.

(10) An order to ascertain and report data on the telecommunications activity carried
out must be issued in writing and must be substantiated.

An exemplary list of facts proved in criminal proceedings in accordance with S. 89(1) was
completed by the provision as follows: ‘Proceeds of crime and the means of committing it,
their location, nature, legal status and price.

From the point of view of legal regulation, it is necessary to include the amendment of Act
no. 141/1961 Coll. implemented by Act no. 403/2004 Coll. on the European Arrest Warrant
and on changes and amendments to certain laws.’ This Act replaced the wording of S. 88a(1)
on controlled delivery with effect from 1 August 2004 as follows:

Controlled delivery means the monitoring of the movement of a consignment from
consignor to consignee on import, export or transport where the circumstances of
the case justify the presumption that the consignment contains drugs, psychotropic
substances, poisons, precursors, nuclear or other similar radioactive material without
appropriate authorization; or high-risk chemical, counterfeit or altered money and
counterfeit or altered securities, counterfeit, altered or illicitly produced stamps, postage
stamps, stickers and postage stamps, electronic means of payment or other payment card,
firearms or mass-effective weapons, ammunition and explosives, cultural monuments
or other items for which a special permit is required, or items intended to commit a

8 Act no 457/2003 Coll. amending Act no 141/1961 Coll. on Criminal Procedure (Criminal Procedure
Code) as amended <https://www.slov-lex.sk/pravne-predpisy/SK/ZZ/2003/457/20060101> accessed
15 October 2021.

9 Act no 403/2004 Coll. on the European Arrest Warrant and on the amendments and supplementations
of certain laws as amended <https://www.slov-lex.sk/pravne-predpisy/SK/ZZ/2004/403/20091101>
accessed 15 October 2021.
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criminal offense, or items derived from a criminal offense, for the purpose of identifying
persons involved in the handling of this consignment.

It is appropriate to state that Act no. 141/1961 Coll. on Criminal Procedure (Criminal
Procedure Code) was amended directly or indirectly during its validity between 1 January
1962 and 31 December 2005. Despite these changes, it no longer met the needs of the current
level of development and was replaced by a new law as of 1 January 2006 after many years of
preparations. Specifically, in the conditions of the Slovak Republic, this is Act no. 301/2005
Coll. on Criminal Procedure Code with effect from1 January 2006."° We address the legal
regulation of evidence and partly also the preparatory proceedings in the next part of our
article. The Criminal Procedure Code was also amended quite often when it was prepared.

To be precise, we would like to state that the Czech Act no. 141/1961 Coll. on Criminal
Procedure (Criminal Procedure Code) has, of course, been amended many times."! The
work on the recodification has been going on for a relatively long period of time, and the
date of acceptance of the recodified criminal case is still impossible to determine precisely.

3 THEPERIOD OF THE SLOVAK REPUBLIC AFTER THE RECODIFICATION
OF CRIMINAL LAW (FROM 1 JANUARY 2006)

Unlike the substantive legislation in the Criminal Code, the Criminal Procedure Code
regulates the procedure of bodies active in criminal proceedings and courts so that criminal
offences are duly detected, and their perpetrators are punished fairly by law. The intention
of the recodification of criminal procedural law was, according to its authors, to modernise
the process applied so far.

The process based on Act no. 141/1961 Coll. was very complicated, cumbersome, and
rigorous, regardless of whether it was a prosecution of a factually and legally simple case or
a very demanding case. In addition, the Criminal Procedure Code valid and effective until
31 December 2005 did not sufficiently ensure respect for fundamental human rights and
freedoms in criminal proceedings (while respecting the legitimate interests of society) but
instead allowed for lengthy and ineffective proceedings. The negative features of the so-called
old criminal proceedings were mainly due to the fact that, as a rule, all evidence was to be
ordered in a procedurally prescribed (demanding) manner and carried out in the preparatory
proceedings, and the court hearing only took place afterwards. According to its authors, the
new criminal trial was constructed taking into account the Slovak or Czechoslovak legal
traditions, as well as the existing legal knowledge and legal culture. It is intended to be a
synthesis of continental criminal proceedings with elements of Anglo-American law in areas
where these often constructive elements will contribute to the achievement of its objectives.
With regards to the above, significant elements of the adversarial nature of the proceedings
were transferred to the Criminal Procedure Code. The adversarial role is intended to speed
up and streamline proceedings.

The so-called diversions, enabling either the settlement of the case in the preparatory (pre-trial)
proceedings or the settlement by the court outside the relatively procedurally demanding main
hearing, are supposed to achieve the goal (speeding up or streamlining the procedure). With
reference to the above, the clear purpose of the new code was to seek a faster, more flexible, and

10 Act no 301/2005 Coll. on Criminal Procedure Act, as amended <https://www.slov-lex.sk/pravne-
predpisy/SK/ZZ/2005/301/20211201> accessed 15 October 2021.

11 Actno 141/1961 Coll. on Criminal Procedure (Criminal Procedure Code) as amended <https://www.
slov-lex.sk/pravne-predpisy/SK/ZZ/1961/141/20050415> accessed 15 October 2021.
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effective process of detecting and prosecuting perpetrators while fully respecting fundamental
human rights and freedoms, streamlining the fight against growing organised crime cases, and
expanding hearings. Following this intention, the new Criminal Procedure Code respects the
regulation of human rights contained in international documents, such as the International
Covenant on Civil and Political Rights of 1966 and the Convention for the Protection of Human
Rights and Fundamental Freedoms of 1950, as well as the Constitution of the Slovak Republic.
Based on the regulation in question (and in an effort to concretise it), the new Criminal Procedure
Code also brings new basic principles of procedure, such as the basic legal ideas on which or
criminal proceedings are to be established as a whole, as well as the activities of its individual
entities. In addition to the existing basic principles of criminal procedure and related procedural
institutes, the Criminal Procedure Code emphasises the principles of equality of parties, the right
to a timely and fair trial, the adversarial principle, the right to active defence, and the modification
of the principle of legality by the principle of opportunity.?

The criminal procedure in the Slovak Republic Act no. 301/2005 Coll. as subsequently
amended is currently valid and effective and regulates the area of evidence in Chapter 6
‘Evidence with the provisions of Ss. 119-161."

In comparison with the previous Criminal ProcedureCode (Act no. 141/1961 Coll.), dating
back to the period of socialist Czechoslovakia, the legal regulation of evidence and the means
of evidence itself was substantially expanded.'*

The subject of evidence is regulated by S. 119(1) as follows:

In criminal proceedings, there must be proof of

(a) whether the act which has the particulars of a criminal offense has really occurred,
(b) whether the act was committed by the accused and on what motives,

(c) the seriousness of the offense, including the causes and conditions of its commission,
(d) the personal circumstances of the perpetrator to the extent necessary to determine
the type and extent of the punishment and the imposition of a protective measure and
other decisions,

(e) the effect and amount of the damage caused by the offense,

(f) the proceeds of a criminal act and the means of committing it, its placement, nature,
status and cost.

From our point of view, the legal characteristics of the evidence stated in S. 119(3) are of
substantial importance. According to the provision in question:

It shall be possible to use as evidence anything that may contribute to properly clarifying
the matter and that has been obtained in a lawful manner from the means of evidence
or under special law.

The means of proof are in particular:

1) Interrogation of the accused

2) Examination of witnesses

3) Interrogation of experts

4) Papers and expert opinions

5) Verification of the notice on the spot
6) Recognition

7) Reconstruction

12 J Madliak, V Porada, Niekolko pozndmok k rekodifikdcidm trestopravnych noriem v Slovenskej republike.
(Humanum: miedzynarodowe studia spoleczno-humanistyczne. Iss. 3 2009) 55-68.

13 Act no 301/2005 Coll. on Criminal Procedure Act, as amended <https://www.slov-lex.sk/pravne-
predpisy/SK/ZZ/2005/301/20211201> accessed 15 October 2021.

14 Actno 141/1961 Coll. on Criminal Procedure (Criminal Procedure Code) as amended <https://www.
slov-lex.sk/pravne-predpisy/SK/ZZ/1961/141/20050415> accessed 15 October 2021.
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8) Investigative attempt

9) Inspection

10) Matters and documents relevant to criminal proceedings

11) Notification

12) Information obtained through the use of information and technical means
13) Means of operational search.

This is a demonstrative list of evidence — other types are not explicitly excluded.

In the context of the focus of our contribution, it is extremely important that, for the first
time, the legislator explicitly enshrined the phrase ‘or according to a special law’ in the
wording of the provision in question. In our opinion, this is a historic breakthrough in the
legal regulation of evidence, which created the preconditions for increasing the efficiency
and effectiveness of criminal law protection of society.

The provision of S. 119(4) regulates the possibility of obtaining evidence by the parties
at their own expense. According to S. 285(a/, b/ or ¢/), the state shall reimburse the costs
expediently incurred to the accused in the case of acquittal.

At this point, attention should be drawn, inter alia, to the legislator’s statement that: ‘Evidence
obtained by unlawful coercion or threat of such coercion may not be used in proceedings
unless it is used as evidence against a person who has used such coercion or threat of
coercion’ (S. 119(5)).

4 INFORMATION AND TECHNICAL MEANS

In the next part of our article, we will focus on information and technical means. We will address
the legal regulation of their use in accordance with the Criminal Procedure Code and Act
166/2003 Coll. on the protection of privacy against unauthorised use of information and technical
means and on the amendment of certain laws (the Act on protection against eavesdropping).”®

The Criminal Procedure Code defines the information and technical means in S. 10(21):

For the purposes of this Act, information and technical means mean electrical, radio,
phototechnical, optical, mechanical, chemical and other technical means and devices
or their sets used in a classified manner for interception and recording of traffic in
electronic communication networks (hereinafter referred to as the “interception and
recording of telecommunications traffic”), video, audio or video-audio recordings or
in the search, opening and examination of consignments, where their use infringes
fundamental human rights and freedoms. Special regulations apply to the processing
of information obtained through the use of information and technical means, its
registration, documentation, storage and disposal, unless otherwise provided by this Act.
Operators of public telephone networks, providers of electronic telecommunications
networks, providers of electronic telecommunications services, the postal undertaking,
carriers and other forwarders and their employees are obliged to provide the necessary
cooperation in the use of information technology; they may not refer to the obligation of
professional confidentiality under special laws.

Specific conditions for the use of individual information and technical means are regulated by the
provisions of Chapter V of the Criminal Procedure Code - Provision of Information (Ss. 114-117).

15  Actno 166/2003 Coll. on the Privacy Protection against Unauthorized Use of Information and Technical
Means and on the amendments and supplementation of some laws, as subsequently amended <https://
www.slov-lex.sk/pravne-predpisy/SK/ZZ/2003/166/20160101> accessed 15 October 2021.
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The legal order of the Slovak Republic regulates the issue of the use of information and
technical means in a special law as well, namely, Act no. 166/2003 Coll. on the Protection of
Privacy against unauthorised use of information and technical means and on the amendment
of certain laws (the Act on Eavesdropping Protection). The law in question regulates the
conditions for the use of information technology without the prior consent of the person
whose privacy is invaded by the state authorities using the information technology. It is the
use of information and technical means outside criminal proceedings for the performance
of the tasks of the relevant state authorities arising from a special law. In the practice of
police and security authorities, cases of using information and technical means are relatively
frequent, especially in connection with organised crime and violent crime.

Pursuant to provisions of S. 2 of Act no. 166/2003 Coll., information and technical means are:

Information and technical means for the purposes of this Act are, in particular, electrical,
radio, phototechnical, optical, mechanical, chemical and other means and devices or
their sets used in a secret manner to

a) Search, open, examine and evaluate postal items and other transported items,

b) Obtain the content of messages transmitted via electronic communication networks,
including interception of telephone communications,

¢) Make video, audio, video-audio, or other recordings.

Information and technical means may be used by the Police Corps, the Slovak Information Service,
Military Intelligence, the Prison and Judicial Guard Corps, and the Customs Administration
(meaning the Financial Administration of the Slovak Republic) to the extent specified in special
regulations. The use of information and technical means for the Prison and Judicial Guard Corps
and the Customs Administration is technically ensured by the Police Corps after submitting the
written consent of a legal judge granting the use of information and technical means provided to
the state authority. Using information and technical means according to para, 1b) of the Military
Intelligence Act on the basis of a written request and with the submission of the written consent
of a judge, the Police Corps shall provide technical support.

When intercepting and recording a telecommunications service, the only type of
information technology that may be used is that which allows immediate identification
of the telecommunications terminal equipment used to intercept and record the
telecommunications service and does not allow the data identifying that equipment to be
erased and does not allow the time of eavesdropping and recording services to be erased.

In accordance with the provisions of S. 2(7) of Act no. 166/2003 Coll.,, the local self-
government authorities, private security services, or other natural or legal persons may not
hold or use information technology.*®

Information technology can be used only if it is necessary to ensure, in a democratic society,
the protection of the constitutional order, internal order, and foreign policy interests of the
state, security and defence of the state, obtaining information from foreign sources, preventing
and clarifying crime, or protecting rights and the freedoms of others, and if achieving this
purpose would otherwise be ineffective or substantially hampered. Within the scope of the
Slovak Information Service and Military Intelligence, information and technical means may
also be used outside the territory of the Slovak Republic within the scope of tasks according
to special regulations. The data obtained by information technology may be used exclusively
for the purpose of fulfilling the tasks of the state if it meets the conditions specified in the law.

The conditions for using the information technology are regulated by the Actin S. 4.

16  Act no 166/2003 Coll., on the Privacy Protection against Unauthorized Use of Information and
Technical Means and on the amendments and supplementation of some laws, as subsequently amended
<https://www.slov-lex.sk/pravne-predpisy/SK/ZZ/2003/166/20160101> accessed 15 October 2021.
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We believe that from the point of view of the topic at hand, the most important provision is S.
7(2) of the Act quoted on the use of information obtained (conditions, reasons) in criminal
proceedings when such information can become evidence. Such procedure is inadmissible,
for example, in the Czech Republic on the basis of a judgment of the Constitutional Court
of the Czech Republic.

In Judgment no. I. US 3038/07 of 29 February 2008 in the matter of a constitutional complaint
of Ing. JH against the resolution of the Public Prosecutor of the Regional Public Prosecutor’s
Office in Ceské Budejovice of 16 October 2007, file number KZV 48/2007, and against the
resolution of the Police Forces of the Corruption and Financial Crime Detection Unit of
the SKPV Police of the Czech Republic, Ceské Budéjovice Branch of 20 August 2007, CTS:
OKFK- 22/4-2007, initiating criminal proceedings against the complainant and against the
inclusion in the above-mentioned records of interceptions among the evidence, connected
to the motion to remove the records of these interceptions from the file and their subsequent
destruction, the Constitutional Court of the Czech Republic stated quite explicitly that the
use of intelligence interceptions was inadmissible since they were carried out in a different
legal framework and not for the purpose of obtaining evidence in criminal proceedings. As
evidence in criminal proceedings, it is not possible to use records of tapping telephone calls
made in any other way than the one provided for in S. 88 of the Criminal Procedure Code
of the Czech Republic."”

Intelligence interceptions (in accordance with Act no. 67/1992 Coll. on Military Defense
Intelligence' or Act no. 154/1994 Coll. on Security Information Services”) and criminal
interceptions have a completely different legal regime and purpose defined by law. The purpose
of criminal proceedings is the proper detection of criminal offences and fair punishment
of their perpetrators. The purpose of intelligence services is to provide information on
intentions and activities posing a military threat to the Czech Republic, intelligence services
of foreign powers in defence, intentions, and activities aimed at ensuring the defence of the
Czech Republic, and activities threatening state and official secrets in the field of defence of
the Czech Republic.

The Act on Intelligence Services of the Czech Republic stipulates that: ‘Intelligence services
transmit ... to police authorities information on findings that fall within their field of
competence; this does not apply if the provision would jeopardise an important interest
pursued by the relevant intelligence service’ (S. 8(3) of Act no. 153/1994 Coll.).*

A different legal purpose limits the range of usability of information obtained by the
intelligence services of the Czech Republic.

5 (CONCLUDING REMARKS

As mentioned above, it is clear that in the historical context, there is a gradual expansion
of the amount of evidence accepted in criminal proceedings. We believe that nowadays,
both in terms of the intensive development of information and digital technologies and new

17 Judgment no L. US 3038/07 of the Constitutional Court of the Czech Republic of 29 February 2008 as
amended <http://nalus.usoud.cz/Search/GetText.aspx?sz=1-3038-07> accessed 15 October 2021.

18  Act no 67/1992 Coll. on Military Defense Intelligence as amended <https://www.zakonyprolidi.cz/
€s/1992-67> accessed 15 October 2021.

19 Act no 154/1994 Coll. on Security Information Services as amended <https://www.zakonyprolidi.cz/
cs/1994-154 accessed 15 October 2021.

20 Actno 153/1994 Coll. on Intelligence Services Czech Republic as amended <https://www.zakonyprolidi.
cz/cs/1994-153> accessed 15 October 2021.
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security threats and challenges, particularly organised crime and terrorism, it will gradually
be necessary to introduce and admit new means of gathering sources of evidence.

In our opinion, the following can be inspiring:

1) The European Investigation Order (Act no. 236/2017 Coll. on the European
Investigation Order in Criminal Matters and on changes and amendments to certain
acts)?

2) The European Parliament and Council Directive (EU) 2016/681 of 27 April 2016
on the Use of Passenger Name Record (PNR) for the purpose of preventing, detecting,
investigation and prosecution of terrorist offenses and serious crime?

3) Satellite imagery

4) Dash cameras

5) GPS location data

6) The eCall system (for M1 and N1 vehicles, implied by the Regulation (EU) 2015/758
of the European Parliament and of the Council of 29 April 2015 on type-approval
requirements for the deployment of the on-board eCall system using the 112 emergency
service and amending Directive 2007/46/EC ( hereinafter referred to as the ‘Regulation
(EU) 2015/758’)

We believe that monitoring by a camera system and technical means working on similar
principles is very close to a witness statement in its content. The camera system can record
the course of the committed crime, its perpetrator, and other important circumstances
for clarifying the matter if they took place in the monitored area. Camera systems and
the recording obtained from it, providing information on various criminal activities, are
becoming increasingly common types of technical evidence in applied criminal practice.*
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ABSTRACT

Background: In the current conditions of the intensive development of public relations and the
complication of their legal regulation, more and more states are turning to the specialisation of
the judiciary and judicial exercise. Thus, in Ukraine, it is established at the constitutional level
that the judicial system in Ukraine is built on the principles of territoriality and specialisation,
and higher specialised courts may operate in accordance with the law. In addition, the
Constitution of Ukraine states that the establishment of extraordinary and special courts is not
allowed. Art. 31 of the Law of Ukraine ‘On the Judiciary and the Status of Judges’ (2016) states
that in the judicial system, there are higher specialised courts, such as courts of first instance for
certain categories of cases. This category of court now includes the High Court of Intellectual
Property and the High Anti-Corruption Court.

However, there has been a heated debate in Ukrainian political circles about the constitutionality
of the anti-corruption court, and accordingly, the subject of the constitutional petition questioned
the number of provisions of the Law on the High Anti-Corruption Court and appealed to the
Constitutional Court to declare the law unconstitutional. The Constitutional Court of Ukraine
has initiated constitutional proceedings on this issue. Acquaintance with the legal position of the
subject of the constitutional petition indicates that the key issue of this constitutional proceeding
concerns the presence of signs of a special court’ (within the meaning of Part 6 of Art. 125
of the Constitution of Ukraine) in the mechanism of legislative regulation of the High Anti-
Corruption Court.

Methods: To find an objective answer to the existing conflict, it was necessary to clarify the
legal nature of judicial specialisation and identify key features of the ‘special court’. To solve
this problem, the authors turned to the theoretical and applied provisions of the principle of a
natural court, which became the basis of the subject of this work.

Results and Conclusions: In conclusion, this article argues for the idea of the unity and
integrity of the judiciary. Common goals and tasks are assigned to the courts, regardless
of their place in the judiciary and jurisdictional specialisation. Therefore, courts that are
endowed with special goals and objectives, different from those of general courts, were
assessed as special courts.

1 INTRODUCTION

Courts of general jurisdiction are courts of universal specialisation. However, the intensive
development of public relations increasingly complicates their legal regulation, forcing states
to resort to certain forms of judicial specialisation to ensure optimal judicial protection.
Moreover, the principle of judicial specialisation is established at the level of the constitutions
of the states. According to Art. 125 of the Constitution of Ukraine, it is established that the
judicial system in Ukraine is based on the principles of territoriality and specialisation. In
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addition, it has been established that higher specialised courts may operate in accordance
with the law. At the same time, this constitutional norm states that the establishment of
extraordinary and special courts is not allowed.

According to the European Commission for the Efficiency of Justice (CEPE]), the judicial
systems in 48 states and entities are divided into systems where most cases are heard in
courts of general jurisdiction and systems where a significant proportion of disputes are
heard by specialised courts. There are no specialised courts of first instance in 19 states
(Andorra, Czech Republic, Georgia, Great Britain — Northern Ireland), and specialised
courts of first instance are few in number (Armenia, Bosnia and Herzegovina, Denmark,
Latvia, Lithuania, the Republic of Moldova, the Netherlands, Norway, Poland, Slovenia,
Romania, the Russian Federation, the former Yugoslav Republic of Macedonia, Ukraine,
Great Britain - England and Wales, Great Britain — Scotland). Conversely, in Croatia, France,
and Portugal, specialised courts make up more than 30% of the courts of first instance, and
in Belgium, Malta, and Monaco, about 50%.

Specialised courts of first instance hear various cases. Most of the states have specialised
administrative courts, arbitration courts, and labour courts. In several states, there are courts
that deal with, for example, military cases, family cases, cases concerning the enforcement of
criminal sanctions, and payment of rent. Special courts exist in Finland (the Supreme Court
of Impeachment: Charges against the Ministers), Spain (the Court on Violence against
Women), and Turkey (Civil and Criminal Courts in Intellectual Property Cases).*

In this context, a question arises about the legal nature of judicial specialisation in its
relationship with the principle of a ‘natural court, as well as the permissible limits of
specialisation of judicial jurisdictions.

2 THELEGAL CONTENT OF THE PRINCIPLE OF A NATURAL COURT

The principle of a ‘natural court (judge)’ (Spanish - juez natural) is a fundamental guarantee
of the right to a fair trial. The ideological basis of this principle can already be seen as early
as Magna Carta (1215) in the ‘right to a court of equals in accordance with the laws of the
country’® At the same time, during the French Revolution, the principle of a natural court
was reflected in the French Constitution (1791),° which stated that citizens could not be
deprived of legal jurisdiction by any special decrees or other orders to transfer or withdraw
their cases, except as provided by law.

The idea of a ‘natural court’ has become decisive for the constitutional order of many
countries. Thus, according to the Venice Commissions report on the independence of the
judiciary,” many European constitutions contain the subjective right of a person to be heard
by a lawful judge’ (often defined in law as a ‘judge of natural law pre-established by law’). The
conclusion of this report states that the basic principles concerning the independence of the
judiciary should be enshrined in the Constitution or in texts of equivalent legal force. Among
them are the following: the judiciary is independent of other public authorities, judges are

4 Judicial systems of Europe. The efficiency and quality of the justice system. Study CEPE]J no 23/2016 1.
(data 2014) p. 39.

5 O Shevchenko, History of the state and law of foreign countries (Ventura 1995) 65.

6 Constitution of France 1791 <http://www.hist.msu.ru/ER/Etext/cnst1791.htm> accessed 7 December
2021.

7 European Commission Report ‘For Democracy through Law’ (Venice Commission) on the
independence of the judiciary (Venice, 12-13 March 2010 ) <https://newjustice.org.ua/wp-content/
uploads/2018/05/EU_Standarts_book_web-1.pdf> accessed 10 December 2021.
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subject only to the law, and differ only in the functions they perform, including the principle
that a natural law judge or judge by law is pre-established by law and is immutable.

Most often, such guarantees are formulated through a negative sentence, for example, in the
Belgian Constitution:
No person may be deprived of the opportunity to be heard by a judge
appointed by law (Art. 13).

or the Italian Constitution:
No person may be deprived of the possibility of considering his/her case by a
judge of natural law established by law.

Other constitutions define the ‘right on a judge appointed by a law’ in an affirmative way,
such as the Slovenian Constitution:
Only a judge appointed in accordance with the rules established in advance
by law and the relevant court regulations may judge this person.

Art. 24 of the Estonian Constitution:
No person may, without his or her own will, be transferred from the
jurisdiction of one court to the jurisdiction of another court.

Art. 8 of the Constitution of Greece:
No person shall, without his or her own will, be deprived of the right to have
his or her case heard by a judge established by law.

Art. 33 of the Liechtenstein Constitution:
No person shall be deprived of the right to have his or her case heard by a
judge; the establishment of special tribunals is prohibited.

Art. 13 of the Luxembourg Constitution:
No person may be deprived of the right to have his or her case heard by a
judge established by law.

Art. 17 of the Constitution of the Netherlands:
No person shall be deprived of his or her access to a court to which he or she
has the right to apply in accordance with the law.

Art. 83 of the Austrian Constitution:
No person may be deprived of the right to have his or her case heard by a
judge established by law.

Art. 32 p. 9 of the Portuguese Constitution:
No person shall be deprived of access to a court which already has jurisdiction
under the law in force.

Art. 48 of the Slovak Constitution:
No person may be excluded from the jurisdiction of a judge designated by
law. The jurisdiction of the court is established by law.

Art. 101 of the Basic Law of Germany:
No person may be excluded from the jurisdiction of his lawful judge.®

To date, the idea of a natural court is reflected in Art. 14 of the International Covenant
on Civil and Political Rights (ICCPR), which establishes that all persons are equal before
the courts and tribunals and that everyone has the right to a fair and public hearing
in the determination of any criminal charge against him or her or in case of defining of

8 All the above-mentioned quotes may be found here: European and international standards in the field of
Jjustice (Kyiv 2015) 103.
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the responsibilities in any civil proceedings for a fair and public hearing by a competent,
independent, and impartial tribunal established by law. Likewise, Art. 6 of the Convention
for the Protection of Human Rights and Fundamental Freedoms establishes the right to a fair
trial and provides that everyone has the right to a fair and public hearing within a reasonable
time by an independent and impartial tribunal established by law, that will decide on his or
her rights and obligations of a civil nature or establish the validity of any criminal charges
against him or her.

The principle of a natural court is detailed in Clause 5 of the Basic Principles on the
Independence of the Judiciary (1985),” which states that everyone has the right to a fair trial
by ordinary courts or tribunals applying the established legal procedures. Tribunals that do
not apply properly established legal procedures to replace the jurisdiction of ordinary courts
or tribunals should not be established.

In the modern sense, the principle of natural judgment means that no person can be convicted
except by an ordinary, previously established, competent court or judge. As a consequence of
this principle, the creation of emergency, ad hoc extraordinary courts, and courts established
ex post facto are not allowed. Although the principle of a ‘natural court (judges)’ is based on
the related principle of equality before the law and the court, which means that laws should
not be discriminatory or applied by judges in a discriminatory manner. However, as noted
by the UN Human Rights Committee, equality before the law and equal protection of the law
without any discrimination does not mean that any difference in treatment is discriminatory.
As the Committee has repeatedly pointed out, a difference in behaviour is permissible only
if it is based on reasonable and objective criteria.

The UN Commission on Human Rights has reaffirmed the principle of the ‘natural judge’ in
anumber of resolutions it has adopted. For example, in Resolution 1989/32, the Commission
recommended that states take into account the principles contained in the draft Universal
Declaration on the Independence of Justice, also known as the Singhvi’s Declaration.'

Art. 5 of this Declaration states:

(b) No judicial body shall be established ad hoc in order to replace the jurisdiction
duly vested in the courts; (c) Everyone has the right to a fair trial within a reasonable
time and without undue delay by ordinary courts or tribunals, in the manner
prescribed by law, with the possibility of judicial review; (e) During emergencies,
the State shall make every effort to ensure that the cases of civilians accused of any
criminal offense are dealt with by ordinary civil courts. It is also worth noting the two
resolutions on the “honesty and integrity of the judiciary”, in which the Commission
reiterated that everyone has the right to a fair trial in ordinary courts or tribunals
that have established legal procedures, and that tribunals which do not apply properly
established legal procedures, in order to replace the jurisdiction of ordinary courts or
judicial authorities, should not be created.

The existence of specialised courts or jurisdictions is quite common and is due to the
specifics of the issues that such courts consider. Thus, specialised jurisdictions exist in many
legal systems to deal with issues related to labour, administrative, family, commercial law,
and so on. In addition, for criminal proceedings, in exceptional cases, the existence of special
jurisdictions for certain groups, such as indigenous peoples and minors, is recognised in
international law and is determined by the specificities of the persons prosecuted.

9 Basic Principles of Judicial Independence (1985) <https://zakon.rada.gov.ua/laws/show/995_201#Text>
accessed 10 December 2021.

10 The Singhvi Declaration became the basis for the United Nations Basic Principles on the Independence
of the Judiciary.
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In its work, the Human Rights Committee has not developed significant practice on the
principle of ‘natural judge, but it has addressed the issue of ‘extraordinary’ or special courts.
Traditionally, it did not consider special courts, which are inherently incompatible with para.
1 of Art. 14 ICCPR.M

In general comment no. 13, adopted in 1984, the Human Rights Committee expressed the
following view:

The provisions of Art. 14 apply to all, both ordinary and special courts and tribunals,
and are covered by this article. The Committee notes the existence in many countries
of military and special courts dealing with civilian cases. This could lead to serious
problems with fair, impartial and independent administration of justice. Often the
reason for the creation of such courts is to allow the use of exceptional procedures
that do not comply with the usual rules of justice. Although the Covenant does not
prohibit such categories of courts, the consideration of civil cases by such courts
may be carried out on an exceptional basis and under conditions in which all the
guarantees provided for in Article 14 are fully complied with ... If member-states
in case of emergency as provided in Art. 4, depart from the usual procedure
required by Art. 14, they must ensure that these deviations do not go beyond what is
necessary due to the severity of the actual situation, and meet the other conditions
of paragraph 1 of Art. 14.12

The Committee has repeatedly expressed its concern about the use of special courts and
has recommended in several cases that such courts shall be abolished. The Committee
also considers the abolition of special courts as a factor contributing positively to
the implementation of the ICCPR at the national level. For example, the Committee
recommended that Nigeria repeal ‘all decrees establishing special tribunals or abolishing
ordinary constitutional guarantees of fundamental rights or the jurisdiction of ordinary
courts. In its case against Nicaragua, the Committee found that ‘the proceedings before the
Tribunales Especiales de Justicia [ad hoc special tribunals] did not provide the guarantees of
fair trial provided for in Art. 14 of the Covenant.

The Committee found a violation of the right to a fair trial in a case in which the accused was
tried and convicted in both the first and appellate instances, consisting of ‘faceless judges,
without proper public hearings and adversarial proceedings; he was not allowed to be
present” and defend himself during the trial, either in person or through his representative,
and was not given the opportunity to ask questions of the prosecution witness.

In a similar case concerning Peru, the Committee concluded that the very nature of the

“faceless judges” trial system in a remote prison was based on the exclusion of the
public from the trial. In this situation, the accused do not know who the judges
hearing them are, and unacceptable obstacles are created to prepare the accused for
defense and communication with their lawyers. Moreover, this system is not able to
guarantee the main aspect of a fair trial: the court must be, and this must be obvious,
independent and impartial. The review system conducted by “faceless judges” does not
guarantee the independence or impartiality of judges, as the court, being established
ad hoc, may include active members of the armed forces.

The Human Rights Committee noted that special tribunals must comply with the provisions
of Art. 14 ICCPR. However, he said that ‘quite often the reasons for the establishment of

11 International principles concerning the independence and accountability of judges, lawyers and prosecutors.
Practical Guide 1 (International Commission of Jurists 2007) 8-9.

12 1Ibid, 10.
13 Ibid, 11.
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such courts are to allow the use of exceptional procedures that do not comply with the usual
rules of justice’

The Inter- American Commission on Human Rights also called for the principle of the ‘natural
judge’ — “The Commission’s position was clearly summarized in the general guidelines it
formulated for Member States in 1997: and their natural judges.

If we turn to the case-law of the ECtHR on the application of Art. 6 of the ECHR, we can see
that the Court dissonates the right to a natural (fair) to the courts of ‘special’ specialisation,
including courts of state security and emergency or military court. Thus, in the case of Arap
Yalgin and Others v. Turkey (2001),"

The Court considers in this connection that where, as in the present case, a tribunal’s
members include persons who are in a subordinate position, in terms of their duties
and the organisation of their service, vis-d-vis one of the parties, accused persons
may entertain a legitimate doubt about those persons’ independence. Such a situation
seriously affects the confidence which the courts must inspire in a democratic society
(see, mutatis mutandis, the Sramek v. Austria judgment of 22 October 1984, Series A
no. 84, p. 20, § 42). In addition, the Court attaches great importance to the fact that a
civilian had to appear before a court composed, even if only in part, of members of the
armed forces (see the Incal judgment cited above, p. 1573, § 72) (46).

In conclusion, the applicants’ fears as to the Martial Law Court’s lack of independence
and impartiality can be regarded as objectively justified (48).'®

In Ergin v. Turkey (2006),'s the Court concluded that

The power of military criminal justice should not extend to civilians unless there are
compelling reasons justifying such a situation, and if so only on a clear and foreseeable
legal basis. The existence of such reasons must be substantiated in each specific case. It
is not sufficient for the national legislation to allocate certain categories of offence to
military courts in abstracto (47)”

... [the] Court considers that it is understandable that the applicant, a civilian standing
trial before a court composed exclusively of military officers, charged with offences
relating to propaganda against military service, should have been apprehensive about
appearing before judges belonging to the army, which could be identified with a party
to the proceedings. Accordingly, the applicant could legitimately fear that the General
Staft Court might allow itself to be unduly influenced by partial considerations. The
applicant’s doubts about the independence and impartiality of that court can therefore
be regarded as objectively justified (54). "

In the cases mentioned above, a question arises as to the correlation of the principle of a
natural court with judicial specialisation, which is becoming more and more established in
many countries, as well as the limits of such specialisation.

14 Arap Yalgin and Others v Turkey <https://hudoc.echr.coe.int/eng?i=001-59674> accessed 10 Dec 2021.
15  Ibid.
16  Ergin v Turkey (2006) <https://hudoc.echr.coe.int/eng?i=001-75327> accessed 10 December 2021.

17 Ibid. See also Jeremy McBride, European Convention on Human Rights and criminal process (2nd ed KIC
2019) 230-231.
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3 THE NATURAL COURT AND ‘EXTRAORDINARY’ JUDICIAL SPECIALISATION

Today, judicial specialisation has taken many forms, including the establishment of
specialised chambers in existing courts or the creation of separate specialised courts. This
trend in the organisation of the judiciary has spread not only in Europe but also in other
countries. It has become common practice for specialised courts (judges) to work with a
limited area of law (e.g., criminal law, family law, economic and financial law, intellectual
property law, competition law) or to deal with specific situations that arise in special areas
(for example, related to social, economic, or family law). At the same time, it is extremely
important to clearly establish the permissible limits of judicial specialisation, which should
protect society and the state from illegal judicial entities of special specialisation.

If we turn to the position of the Consultative Council of European Judges (CCJE) on this
issue, then this international institution clearly distinguishes between natural judicial
specialisation and special (extraordinary) courts. This approach is due to the potential
danger that the latter will not be able to ensure compliance with all the guarantees enshrined
in Art. 6 of the ECHR. The CCJE has also repeatedly objected to the establishment of special
courts, noting that, in the case of such courts, they must fully ensure compliance with all the
guarantees imposed on ordinary courts.'®

Examining the protection of human rights in the context of terrorist threats, the CCJE
pointed out that the universal response of European states to the need to constitute a balance
between counter-terrorism security and human rights was to refuse to establish a tribunaux
dexception as a response to threats carried by terrorism. States must trust their existing
judicial institutions, which shall find a balance in accordance with the rules of law generally
applicable in democracies, including international conventions and, in particular, the ECHR.
The role of a judge in terrorist offences should not differ from that of a judge in relation to
other offences, except where the nature of the subject matter does not justify a waiver of the
usual rules governing the jurisdiction of the courts. However, the importance of terrorism
implies that crimes in this category should be dealt with by courts with jurisdiction to hear
and decide on the most serious crimes when such jurisdiction is shared between national
courts. Local circumstances or needs related to the security of judges may sometimes justify
recourse to specialised courts with jurisdiction over terrorism cases, but in any case, it is
important that these specialised courts consist of independent judges and use ordinary
procedures with full respect for the rights of the party to the defence and publicity of the
trial and that the fairness of the trial is guaranteed in all cases. Thus, the CCJE recommends
that states refrain from creating a tribunaux dexception or legislation incompatible with
universally recognised rights, both in the context of administrative action to prevent acts of
terrorism and in the context of criminal proceedings."”

The research and acquired experience of CCJE in the field of judicial specialisation provided
the opportunity to develop certain standards in this field. In particular, the laws and regulations
governing the appointment, holding, promotion, tenure, and discipline of judges should be the
same for both specialised and general judges. The principle of equal status for general and
specialised judges should also apply to judges’ remuneration. Specialisation in itself does not
justify the definition of the work of a specialised judge as more important. It is seen that the
dominant role in decision-making should be played by ‘general’ judges. Specialised judges and
courts should exist only when necessary due to the complexity or peculiarity of the law or

18  Opinion No 15 (2012) of the Consultative Council of European Judges to the attention of the Committee
of Ministers of the Council of Europe on the specialisation of judges.

19 Opinion No 8 (2006) of the Consultative Council of European Judges to the attention of the Committee
of Ministers of the Council of Europe on ‘the role of judges in the protection of the rule of law and
human rights in the context of terrorism.
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facts and for the proper administration of justice. Specialised judges and courts should always
remain part of a single judicial body. Specialised judges, as ‘general judges, must meet the
requirements of independence and impartiality in accordance with Art. 6 of the ECHR, and in
principle, both general and specialised judges should have equal status.”

One of the features of modern judicial specialisation, in our opinion, is the extraordinary
judicial specialisation, the introduction of which is due primarily to the crisis processes that
are experiencing the judicial system itself. ‘Extraordinary’ specialisation is specialisation that
is subject to already specialised courts, in particular, in the field of criminal justice. The
tendency of a number of states to introduce such courts is primarily due to the corruption
and inefficiency of general courts. In fact, such specialisation is a resuscitation, an anti-crisis
mechanism of the existing judicial system.

Disbelief in the ability of the traditional justice mechanism to combat corruption properly
has prompted many countries to set up specialised anti-corruption courts. The most common
argument in favour of the establishment of specialised anti-corruption courts is the need for
greater efficiency in dealing with corruption cases and the associated need to signal to the
national and international community that the country is serious about fighting corruption.”

In Slovakia, for example, a specialised court was set up out of fear that criminal organisations
would blackmail or bribe general court judges. The law establishing such a court was passed
in 2003, and in 2005 the court began its work. The main reason for the creation of the anti-
corruption court was the desire to break the local ties between judges, lawyers, prosecutors,
and organised crime. The Anti-Corruption Court was formed of new judges who were offered
high judicial remuneration, personal protection, and protection. During the first years of the
anti-corruption court, certain results were achieved: special knowledge was accumulated,
some local criminal ties were severed, and several cases were successfully completed.

However, the activities of the anti-corruption court have caused dissatisfaction among some
politicians and judges of ordinary courts, which led to the repeal of a law on a specialised
anti-corruption court in 2009 as a result of a constitutional complaint. In particular, the main
grounds for the constitutional submission were: security screening for judges - requirements
that did not meet the principle of judicial independence; the high salaries of judges of the
specialised court, which was discrimination against other judges; the personal jurisdiction
of the court over high-ranking officials.

Following the elimination of identified legal inconsistencies in 2009, a new law was passed, and
a new specialised court was established. Today, the Specialized Court of Slovakia consists of 14
judges, and the Specialized Prosecutor’s Office consists of 19 prosecutors. The court hears several
categories of cases: premeditated murder, economic offences involving more than 6.6 million
euros, serious crimes committed by a criminal or terrorist group, and extremist crimes.”

However, such special anti-corruption specialisation does not always become a panacea
against corruption. In Indonesia, where anti-corruption courts have been set up as a
counterweight to corrupted courts of general jurisdiction, several judges of such courts have
been accused of corruption. In the Philippines, the Supreme Court has removed a judge
from a specialised anti-corruption court on charges of involvement in corruption.”

20 Opinion No 15 (2012) of the Consultative Council of European Judges to the attention of the Committee
of Ministers of the Council of Europe on the specialisation of judges.

21  Matthew K Stevenson, Sophie A Schutte, ‘Specialized anti-corruption courts - Comparative cartography’
(2017) 5 U4 Issue Chr. Michelsen Institute 26.

22 Expert discussion of the best international practices of establishing specialised anti-corruption courts
took place —<http://www.vru.gov.ua/news/2067> accessed 10 December 2021.

23 Andrew Sliusar, ‘Anti-corruption court in Ukraine: preconditions for formation and guarantees of
efficiency’ <https://ti-ukraine.org/news/2175/> accessed 10 December 2021.
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According to Matthew K. Stevenson and Sophie A. Schutte, the most important issue in
the relationship between anti-corruption courts and the ordinary judicial system is the
question of the place of the special court in the hierarchy of courts. In particular, should
the anti-corruption court be a separate body, and should such judges specialise only in anti-
corruption cases? Should a specialised anti-corruption court have primary jurisdiction (i.e.,
a court of first instance), an appellate court, or a combination of both? Also, which court
should have appellate jurisdiction over anti-corruption court decisions? Countries with
specialised anti-corruption tribunals have made different choices in addressing these issues.

Firstly, some countries do not have separate anti-corruption courts or units but only appoint
certain judges to deal with corruption cases (the ‘single judge’ model). Under such an
organisation, which predominates in Bangladesh and Kenya, appeals against decisions of
judges of anti-corruption courts of first instance go through one or more regular intermediate
rounds of appeals before the Supreme Court.

Secondly, for those countries that have established an independent specialised anti-
corruption court, the most typical approach is to operate this special body as a court of
first instance and to establish a procedure for receiving appeals from the anti-corruption
court immediately to the Supreme Court. Judges of special courts are often given a status
equivalent to that of intermediate judges of the Court of Appeal. Examples of this category
include Burundi, Cameroon, Croatia, Nepal, Pakistan, Senegal, and Slovakia.

Thirdly, some countries have introduced a mixed system where the anti-corruption court
can function both as a court of first instance in certain cases (usually more important cases)
and as a court of appeals in other cases. The two most striking examples in this category are
the Philippines and Uganda. In the Philippines, the court (Sandiganbayan) has exclusive
primary jurisdiction over corruption-related offences committed by high-ranking officials;
when such offences are committed by lower-level officials, local regional courts have primary
jurisdiction, and the Sandiganbayan Court has appellate jurisdiction. Uganda’s system is
similar in that the anti-corruption unit (ACU) of the Supreme Court usually acts only as a
court of first instance in high-profile cases; in other cases, the ACP considers appeals against
decisions of magistrates.

In Botswana, all corruption cases are heard by ordinary magistrates’ courts, but appeals are
heard by the Corruption Court (Botswana High Court) and not by ordinary courts of appeal.
Decisions of the Court of Justice on corruption cases can be challenged in the same way as
any other decision of the High Court in Botswana - in the Court of Appeal, the highest court
in the hierarchy of judicial authorities in Botswana. As the Botswana Court of Corruption
has only an appeals function and never functions as a court of first instance, it can also be
considered as a separate category: a special appellate unit.

Finally, at least four countries — Afghanistan, Bulgaria, Malaysia, and Indonesia - have
established specialised anti-corruption courts, which include both courts of first instance
and courts of appeal. That is, in these complete parallel systems, there are anti-corruption
local courts and anti-corruption appellate courts to hear appeals against decisions of anti-
corruption local courts.

International and foreign experience separates the permissible limits of judicial specialisation
in order to ensure equal and fair judicial protection. However, there are countries whose
judiciary has failed to gain the necessary level of independence from corruption, bribery,
intimidation, and undue political influence. To overcome this crisis of the judiciary, states
are forced to resort to extraordinary judicial specialisation. In fact, the existence of separate
anti-corruption courts (judges) indicates that other judges are potentially dependent, and

24 Stevenson and Schutte (n 20) 18-19.
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therefore cannot be trusted to hear certain categories of criminal proceedings. However, the
existence of such judicial specialisation should be a temporary measure, as all judges should
be equal in their independence and have an appropriate level of legitimacy.

4  THE ANTI-CORRUPTION COURT IN UKRAINE: ‘SPECIALISED’ OR “SPECIAL?

In 2018, Ukraine also introduced a separate anti-corruption judicial specialisation. Ukraine
has chosen a model that provides for the establishment of a single state-wide Supreme
Anti-Corruption Court (SACC) as a court of first and appellate instance with exclusive
jurisdiction. The motives for choosing such a model were largely due to external influences.
US Federal Judge Mark Wolf, an international expert who has been active in anti-corruption
reforms in Ukraine, points out that

the EU and the US have encouraged Ukraine to establish new institutions, hire new
prosecutors, judges and other officials. And the world is watching to see if it can work,
because if it fails in Ukraine, if the problem cannot be solved within the country, an
international law enforcement mechanism will be needed, and this will create an even
stronger argument for the International Anti-Corruption Court.

In this regard, Ukraine is seen as a ‘laboratory of anti-corruption reforms’*

Also, according to I. Y. Kuz and M. K. Stevenson, anti-corruption activists have been actively
campaigning for a strong anti-corruption court, enlisting the support of international players
such as the International Monetary Fund (IMF), the European Union (EU), the World Bank,
and other donors. These actors, although reluctant to participate in the creation of the SACC
at first, later became its indispensable driving force. In principle, local activists persuaded the
IMF to make the creation of the SACC a condition for providing Ukraine with § 1.9 billion
in funding. In addition, the EU, in a Memorandum of Understanding with Ukraine, adopted
in September 2018, similarly stipulated financial assistance.?®

After the constitutional reform of 2016, there is a provision in Art. 125 of the Basic Law
of Ukraine: ‘According to the law, higher specialized courts may operate’ Developing this
constitutional provision, it was established in Art. 31 of the Law ‘On the Judiciary and the
Status of Judges’ (2016) that in the system of the judiciary, there are higher specialised courts
as courts of first instance for consideration of certain categories of cases. The SACC and the
High Intellectual Property Court (or IP Court) were included in this category of courts.”
In 2018, the legislator passed the Law on the Supreme Anti-Corruption Court, and the Law
on the Establishment of the Supreme Anti-Corruption Court initiated the establishment of
this court.

However, in political circles, there was a discussion about the constitutionality of this court
and, accordingly, the subject of the right to a constitutional petition (49 deputies) in the
constitutional petition (no. 04-02 / 6-339 of 22 July 2020)* questioned a number of provisions
of the Law ‘About the Supreme Anti-Corruption Court’ and appealed to the Constitutional

25  ‘International Anti-Corruption Court: Utopian Concept or Real Perspective?” <https://www.
radiosvoboda.org/a/28583748.html> accessed 10 December 2021.

26  Ivanna Yana Kuz, Matthew K Stevenson, ‘Supreme Anti-Corruption Court of Ukraine. Innovations for
Impartial Justice’ (2020) 4 (5) BRIEF 2.

27  The Supreme Court of Intellectual Property (or IP Court) was formally established in 2017 but has not
yet started its activities (14 December 2021).

28  Constitutional submission (no 04-02 / 6-339 of 22 July 2020) on the compliance of the Constitution of
Ukraine (constitutionality) with the Law of Ukraine ‘On the Supreme Anti-Corruption Court’ of 7 June
2018 no 2447-VIII <https://ccu.gov.ua/sites/default/files/3_349_2020.pdf> 6 September 2021.
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Court of Ukraine to declare this law completely unconstitutional. In turn, the Constitutional
Court of Ukraine has initiated constitutional proceedings on this issue.?”’

Detailed acquaintance with the legal position of the subject of the constitutional petition
indicates that the key issue of this constitutional proceeding concerns the presence of signs
of a ‘special court’ (within the meaning of Part 6 of Art. 125 of the Constitution of Ukraine)
in the mechanism of legislative regulation of the SACC'’s legal status.

To find an objective answer to this collision, it is necessary to identify the main features of
a ‘special’ court abstractly. And for the solution of this applied problem, in our opinion, it
is appropriate to turn first to the ideological foundations of the principle of a ‘natural court’

Having survived the epoch of totalitarian terror, mass repressions, and punitive justice of
the Soviet era, a clear awareness of what type of court is inadmissible in a democratic society
with the rule of law has formed in modern Ukraine. On the domestic constitutional and legal
basis, the concept of a ‘natural court’ was primarily reflected in the constitutional provisions
(Part 6 of Art. 125) as an imperative norm-prohibition. The inadmissibility of the formation
of extraordinary or special courts is a kind of safeguard against ‘unnatural’ courts.

As noted by V Komarov and N Sibilov, Art. 125 of the Constitution

contains an imperative norm prohibiting the establishment of emergency and special
courts. Moreover, neither the Constitution of Ukraine nor the Law of Ukraine “On
the Judiciary and the Status of Judges” discloses the meaning of these concepts. The
use of retrospective tools leads to the conclusion that both in law and in science,
special courts are understood as separate judicial institutions with their own system
of instances for consideration of certain categories of cases (usually only criminal).
Extraordinary courts are considered courts that are formed once, to consider a specific
(usually criminal) case on the basis of a special act of the relevant public authority. This
significance of the above concepts shows that even enshrining in law the possibility of
the existence of such courts and defining a certain order of their formation does not
deprive them of special or extraordinary status, as they by their nature contradict the
requirements of the Constitution.”

The difficult experience of one’s own historical past has necessitated the establishment at
the constitutional level (Art. 125 of the Basic Law) of a norm prohibiting the establishment
of extraordinary and special courts. This constitutional provision is reproduced in the
commented article of the Law. Extraordinary courts are judicial bodies with a special legal
status (compared to general courts), which are created only in exceptional cases - in the event
of a coup, revolution, state of emergency, war, etc. In some cases, extraordinary courts are
created in the absence of a special state under normal conditions as an instrument of socio-
political terror (for example, in the 1930s, the NKVD troika). Extraordinary courts always
pursue a punitive goal. They are not conditioned by the tasks established by law, nor by the
usual form of judicial procedure or general principles of justice, such as the right to defence
or the presumption of innocence. Usually, the consideration of cases in the emergency court
is a closed nature of terror, and their decisions are not subject to any appeal.

Special courts are judicial bodies that were formed to expedite the resolution of certain
categories of cases specific to a certain period. In the history of Ukraine, there have been
examples of special courts that operated under a simplified procedure, and cases were
considered in the absence of protection. A distinction must be made between ‘extraordinary’

29  You can view the open part of the plenary session on the official website of the Constitutional Court of
Ukraine at <http://ccu.gov.ua/kategoriya/2020> accessed 10 December 2021.

30  VYa Tatsiy (ed), Constitution of Ukraine. Scientific and practical commentary (2nd edn, reworked and
add., Pravo 2011) 873.
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or ‘special’ courts and ‘specialised’ courts. At the same time, in the presence of a separate
specialisation in the field of administrative, economic, and criminal law, the introduction of
a ‘special’ specialisation in intellectual property and anti-corruption has become a legislative
novelty. The formation of ‘higher” judicial units obviously presupposes the existence of lower-
level instances subordinate to them. However, as follows from the provisions of the Law,
higher specialised courts are formed as courts of first instance. In view of the above, it seems
that there is a certain dichotomous inaccuracy in the name of the newly created judicial
institutions, as well as in determining their place in the court system of Ukraine. Accordingly,
either the status of these courts should be determined at the level of local specialised courts,
or their name should be adjusted by removing the term ‘higher’. Perhaps the most acceptable
for their characterisation is the concept of ‘special specialised courts. However, as is well
known, in the domestic legal system, intellectual property issues belong to the sphere of
civil law relations (book four of the Civil Code of Ukraine ‘Intellectual Property Law’), and
corruption offences and crimes to the sphere of criminal law relations and crime prevention
(Chapter 17 Criminal Code of Ukraine ‘Crimes in the sphere of official activity’). Therefore,
the separation of these courts into a separate group is unjustified, as there are all grounds to
include them in the general judicial system of Ukraine.>!

At the same time, the question arises whether there is any special specificity of court
proceedings in a particular category of cases under the jurisdiction of the SACC, in contrast to
criminal offences that are no less dangerous to society and the state, such as those concerning
the national security of Ukraine, against the life and health of a person, drug trafficking, or
against peace, the security of mankind and international law, etc. As we know, it does not exist.
All this is the conduct of courts of general jurisdiction in the field of criminal law.

In contrast to the system of general jurisdiction, an ‘extraordinary’ jurisdiction was created —
an exclusive jurisdiction that contains signs of contradiction to the constitutional concept
of a ‘natural court

The principle of specialisation in the organisation and activity of judicial bodies is primarily
aimed at optimising the work of the general judicial system, improving its efficiency. As it
is known, according to Part 2 of Art. 22 of the current law ‘On the Judiciary and the Status
of Judges’ (2016), local general courts consider civil, criminal, administrative cases, as well
as cases of administrative offences in cases and in the manner prescribed by procedural
law. This fully corresponds to the notion of general jurisdiction, the formation of which is
provided for in para. 12 of the ‘“Transitional Provisions of the Constitution of Ukraine. The
system of courts of general jurisdiction is a constitutional imperative.

Thus, certain forms of judicial specialisation in relation to general jurisdiction are permissible
as subsidiary or ancillary forms, and in no case should they replace general judicial
specialisation. The constitutional imperative of a separate judicial specialisation, within the
general jurisdiction, is only administrative courts (Part 5 of Art. 125 of the Constitution of
Ukraine).

The subsidiary nature of a particular judicial specialisation, in relation to the general judicial
jurisdiction, is directly indicated by the constitutional provisions (Part 4 of Art. 125). In
particular, the Basic Law clearly states the dispositive rather than the imperative nature
of higher specialised courts: ‘According to the law, higher specialized courts may operate.
The Constitution of Ukraine assumes the possibility of the existence of ‘higher specialised
courts’ but does not stipulate the necessity of their existence, such as the Supreme Court or
administrative courts.

31  Law of Ukraine ‘On the Judiciary and the Status of Judges, Scientific and practical commentary (Kyiv:
Alerta 2019) 21-22.
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According to the ‘natural court’ principle, the jurisdiction of the system of courts of general
jurisdiction should include all criminal and civil proceedings (general jurisdiction). It is obvious
that the list of articles of the Criminal Code of Ukraine, which is transferred to the jurisdiction of
the SACC, should naturally belong to the jurisdiction of general criminal proceedings. However,
according to Art. 33-1 of the Criminal Procedure Code of Ukraine, the exclusive jurisdiction of
the SACC was introduced, which includes criminal proceedings in respect of corruption offences
provided for in the note to Art. 45 of the Criminal Code of Ukraine (corruption offences in
accordance with the Criminal Code of Ukraine are criminal offences under Arts. 191, 262, 308,
312,313, 320, 357, and 410, in case of their exercise by abuse of office, as well as criminal offences
under Art. 210, 354, 364, 364-1, 365-2, 368, 368-3-369, 369-2, and 369-3 of the Criminal Code
of Ukraine, as well as Arts. 206-2, 209, 211, and 366-1 of the Criminal Code Ukraine, if there
is at least one of the conditions provided for in paras. 1-3 of Part 5 of Art. 216 of the Criminal
Procedure Code of Ukraine (CPC). The SACC investigative judges exercise judicial control
over the observance of the rights, freedoms, and interests of persons in criminal proceedings
concerning criminal offences within the jurisdiction of the SACC.

Other courts defined by the CPC may not consider criminal proceedings in respect of
criminal offences that fall within the jurisdiction of the SACC (except as provided for in
paragraph 7 of Part 1 of Art. 34 of the CPC). That is, if the accused or victim is or was a judge
or an employee of the SACC staft and the criminal proceedings fall within the jurisdiction
of this court, such criminal proceedings in the first instance are carried out by the Court of
Appeal, which has jurisdiction over the city of Kyiv, and in this case, decisions are appealed
to the Court of Appeal, which is determined by the panel of judges of the Criminal Court of
Cassation of the Supreme Court. Thus, by giving the SACC exclusive jurisdiction over the
system of general courts, the legislator has significantly deviated from the permissible limits
of constitutional legality.

According to the Constitution of Ukraine, the judiciary and directly the courts are
entrusted with one of the key constitutional tasks - judicial protection of individual rights
and freedoms.* In particular, it follows from Art. 8 ‘appeal to the court to protect the
constitutional rights and freedoms of man and citizen directly on the basis of the Constitution
of Ukraine is guaranteed’; Art. 55 ‘human and civil rights and freedoms are protected by the
court’; Art. 32 ‘everyone is guaranteed by judicial protection of the right to refute inaccurate
information..’; Art. 125 ‘in order to protect the rights, freedoms and interests of the person
in the field of public relations, there are administrative courts’; Art. 145 “The rights of local
self-government are protected in court’

At the same time, the task of all courts, according to Art. 2 of the Law ‘On the Judiciary and
the Status of Judges’ (2016), is to ensure everyone’s right to a fair trial and respect for other
rights and freedoms guaranteed by the Constitution and laws of Ukraine and international
treaties, binding nature of which is granted by the Verkhovna Rada of Ukraine.

However, according to Art. 3 of the Law on the Supreme Anti-Corruption Court, the SACC
has separate, special tasks that differ significantly from the tasks of general courts. Thus, the
Law states:

The task of the High Anti-Corruption Court is to administer justice in accordance
with the principles and procedures of justice provided by law in order to protect
individuals, society and the state from corruption and related criminal offenses and
judicial control over pre-trial investigation of these criminal offenses, observance
of the rights, freedoms and interests of persons in criminal proceedings, as well as
resolving the issue of recognizing unfounded assets and their recovery into state
revenue in cases provided by law, in civil proceedings.

32 Ibid, 18.
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The SACC is tasked with combating corruption, which has an accusatory bias. The ‘newest’
task of resolving the issue of declaring assets unfounded and collecting them into state
revenue in cases provided by law in civil proceedings, which is, in fact, civil’ confiscation,
is also of concern. Thus, the SACC has special, ‘extraordinary’ tasks, which currently
contradicts both the letter and the spirit of the Basic Law of Ukraine.

5 CONCLUDING REMARKS

The judiciary in the state must be unified and integral. Such unity and integrity are ensured
by a single common goal and tasks assigned to the courts, regardless of their place in the
judiciary and jurisdictional specialisation. Therefore, courts that are endowed with special,
different from the general courts, goals, and objectives are special courts.

International and foreign experience indicates the permissible limits of judicial specialisation
in order to ensure equal and fair judicial protection. However, there are countries whose
judiciary has failed to achieve the required level of independence. To overcome this crisis of
the judiciary, states are forced to resort to extraordinary judicial specialisation. In fact, the
existence of separate anti-corruption courts (judges) indicates that other judges are potentially
dependent, and therefore cannot be trusted to hear certain categories of criminal proceedings.
However, the existence of such judicial specialisation should be a temporary measure, as all
judges should be equal in their independence and have an appropriate level of legitimacy.

Given the current situation in Ukraine, it is crucial to strike a reasonable balance between
national sovereignty and constitutional legitimacy on the one hand and the external influences
of international and foreign actors trying to administer the legal system on the other.

This theoretical analysis also provides grounds to single out the features of a ‘special court’ in
the context of Art. 125 of the Constitution of Ukraine, in particular:

1) A separate judicial institution with a separate system of instances for consideration of
certain categories of cases selected from the general array (special jurisdiction) or in respect
of a separate category of persons.

2) A court that is entrusted with a special purpose and objectives, different from other
general courts.

3) A court that is formed to expedite the resolution of certain categories of cases or cases that
are special for a certain period.

4) A court in which judges have a special legal status (special tasks in the case of judicial
proceedings; special professional qualifications (requirements, selection criteria); special
(extraordinary) procedure for forming the judiciary, etc.).

At the same time, the establishment of the principle of natural justice is a fundamental
constitutional and legal heritage of civilised humanity, which is designed to protect people
and their rights and freedoms from arbitrariness and the use of justice as an instrument of
terror and wrongful persecution.
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ABSTRACT

Background: The rights of the child have always been a focus of international organisations,
including the United Nations. This is evidenced by the fact that in 1979 the UN Commission
on Human Rights established a Working Group to draft a convention on the rights of the child,
which from 1979 to 1989 worked on establishing a universal treaty for children around the
world. Among other articles, members of the Working Group developed provisions on juvenile
justice. The result of this hard work was that international standards of juvenile justice were
established in Arts. 37 and 40 of the UN Convention on the Rights of the Child.

Methods: The historical and legal methods were the main methods of the research, which
allowed us to make a comparison of the draft texts of Arts. 37 and 40. This comparison gave
us an opportunity to trace the development of thoughts of states parties about the treatment
of children in penal matters and punishments for committed crimes. The paper begins by
considering the draft texts of Art. 20 (which would become Arts. 37 and 40) of the Convention
that were proposed for discussion. We reveal the main discussions and contradictions of the
members of the Working Group. The next part describes the reason for dividing the initial article
about juvenile justice into two separate parts. The final important comments and suggestions of
state parties are also highlighted.

Results and Conclusions: The process of adopting these articles was long and difficult, as it
turned out that developing universal proposals with which all member states would agree was
a complex task. Nowadays, Ukraine is trying to reform its legislation, particularly in the sphere
of juvenile justice. That is why some useful recommendations for Ukrainian legislation are
proposed in the concluding remarks.

Keywords: the UN Convention on the Rights of the Child, juvenile justice, the treatment in
penal matters, rights of the minors, juvenile delinquency

1 INTRODUCTION

In a democratic state, children’s rights and, most importantly, their observance, has always been a
focus of attention. In view of this, no one has ever doubted the need for their legislative consolidation.
Certainly, the problem of guaranteeing them becomes especially acute when it comes to children
who are in conflict with the law. Taking all of this into account, the decision to develop a regulatory
framework for juvenile justice was made at the international level. Due to this, international
standards of the protection of children’s rights in the field of juvenile justice were developed.

Even though Ukraine postures itself as a social, legal, and democratic state, some provisions
on the legal regulation of children need to be improved. Therefore, studying international
standards for the protection of children’s rights in the field of juvenile justice will be useful.

First of all, it should be noted that today, the main international legal document that
enshrines the rights of the child and effective mechanisms for their implementation is the
UN Convention on the Rights of the Child (hereinafter — the Convention).

This UN’s act contains articles on juvenile justice, namely Arts. 37 and 40. Having familiarised
ourselves with the content of the above-mentioned norms of the Convention, we can say that
in order to comply with these norms, the participating states are required to take concrete
action.’ Given the importance and conceptuality of the document under consideration, it is

3 Henrietta JAN Mensa-Bonsu, ‘Ghana’ in SH Decker, N Marteache (eds), International Handbook of
Juvenile Justice (Springer 2017) 3.
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quite logical that the national legislation of the state parties to the Convention, including in
the field of juvenile justice, should be based on its provisions.

According to Godfrey O. Odongo, there are six indications in the Convention that new
standards of juvenile justice have been introduced, namely:

a) founding separate institutions, laws and procedures valid for children accused or
suspected of committing crimes;

b) establishing the minimum age of criminal responsibility;

¢) adherence to the principle of using detention as a last resort and for the shortest
period of time;

d) the desirability of diversion as a binding obligation on states parties;

e) the degree to which juvenile justice takes into account the procedural guarantees of
the Convention and relevant international instruments, such as the UN Beijing Rules
on the Administration of Juvenile Justice;

f) limiting the use of specific court verdict and the necessity to provide for alternative
types of punishment at the stage of sentencing.*

Yet, in practice, it turned out that establishing these features is not so easy. Thus, Arts. 37
and 40 of the Convention in its current version were discussed and passed by the Working
Group in 1986 as a single article — Art. 20 (this is a discussion of the so-called Polish draft
of this provision, which will be discussed later). It should be noted that at first reading, the
article mentioned was Art. 19. Subsequently, the Working Group decided to divide Art. 19
into two — Art. 19 and 19-bis, which later became Arts. 37 and 40, respectively.®

However, nowadays, there are unfortunately no comprehensive historical or legal studies of
the process of developing international standards of juvenile justice. This type of research
requires the usage of the historical and legal method, about which was written earlier.®

2 THE FIRST WORKING GROUP DISCUSSIONS ON JUVENILE JUSTICE

An article on the rights of a child accused or found guilty of violating criminal law was first
proposed to the Working Group by a Canadian representative in 1985.”

In addition to the above, there were two other proposals regarding the content of this article
submitted by the Ad Hoc Group of Informal NGOs and Poland in 1986. During their debate,
the representatives of the USA, Austria, and the Netherlands advanced an opinion that the
text proposed by Canada could be used as a springboard for discussion. It is noteworthy
that the member of the delegation of the USSR stressed that all proposed draft texts (the
Polish and Canadian) could be taken as a basic text while waiting for the revised text of
the Canadian version, as the Canadian observer said in her introductory statement that to
continue the debate an updated version of the article would be presented to the group shortly.
The proposal of the representatives from Canada was considered by the Working Group at
its session in 1986. It is advisable to dwell on what the Canadian delegation suggested. The
study of the content of the proposed edition allows us to state that the main concepts for the

4 Godfrey O Odongo, ‘Kenya in SH Decker, N Marteache (eds), International Handbook of Juvenile
Justice (Springer 2017) 31.

5 Legislative history of the Convention on the Rights of the Child. Volume IT (OHCHR, The Office of the
United Nations High Commissioner for Human Rights, Save the Children Sweden, 2007), 739.

6 D Shygal, A Omarova ‘Evaluation of the Results of the Historical and Legal Comparison of the Juvenile
Justice of Ukraine and Poland in the 1920s’ 2021 2(10) Access to Justice in Eastern Europe 67-85.

7 Report of the working group on a draft convention the rights of the child E/CN.4/1985/64 <https://
undocs.org/E/CN.4/1985/64> accessed 11 November 2021.
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representatives of this country remain respect for human (in this case, the child’s) dignity
and the value of the individual. This is confirmed by the provisions of the article that all
states parties of the Convention ‘recognize the right of children accused or found guilty of
violating criminal law to be treated in a manner consistent with the development of their
dignity and worth’ (para. 1). It should be noted that it is significant for us that, despite the
child’s violation of the law, i.e., the commitment of punishable acts, the Canadians believe
that states should primarily seek their rehabilitation, correction, return to society as full
members. As proof, we cite the provision of subpara. (c) of the article under consideration,
which states that the main goal of the state should be the correction and social rehabilitation
of children ‘found guilty of violating criminal law’

It is also worth noting subpara. (a) of para. 2: ‘No child shall be arbitrarily detained or
imprisoned. Moreover, a child who has committed a criminal offence has the same rights
as any other person, namely the right to: humane treatment, respect for his/her dignity,
immediate notification of charges against him/her in a language he/she understands,
consideration cases in accordance with the law within the framework of a fair judicial
proceeding within a rational time by an independent and impartial court, legal aid for
defence. In addition, the child is presumed innocent until proven guilty. In our opinion, the
last paragraph of the article testifies to the desire to consolidate the humane treatment of the
child: “No child can be sentenced to death. No child shall be subjected to cruel, inhuman
or degrading treatment or punishment, or to any act which is disproportionate to the
circumstances of both the offender and the crime’

Examining the texts of the proposed provisions, during the next consideration, the
representative from Iraq noted that he preferred the draft text proposed by Canada in the
original version, which, in his opinion, should be merged with the one proposed by Poland.
It is worth pointing out that the representative from Austria expressed the view that, when
examining the content of the article under examining by the Working Group, care should
be taken not to duplicate the statutory provisions of other existing international human
rights documents applicable to children. Of no less interest is the statement made by the
representative from the United Kingdom that a strict ban on the separation of children
from adults may not always be of benefit to the child, and he noted that the Working Group
should focus on what is in the best interest of children. It should be added that some scholars
have also noted that when studying the participation of minors in criminal proceedings,
it is important (and better) to have respect to the child’s opinion and interests, which can
be achieved by minimising the negative consequences that may affect the child’s emotional
intelligence, his/her social activity, comprehensive healthy development, and upbringing.®

Based on this, the Chairman of the Working Group, after some debate, established an
informal working group consisting of delegations from Austria, Canada, Poland, and
concerned NGOs to consult and formulate an article consolidating the views of many
delegations. Incidentally, the Chairman, like the above-mentioned representative from Iraq,
believed that para. 1 of the revised text proposed by Canada could be the springboard for
discussion of the para. 1 of the article, which would be adopted by the Working Group, while
the compromise text prepared by an informal group could be the basis for para. 2.

In the context of the above, it is appropriate to analyse the text proposed by the informal
working group. First of all, almost at the beginning of the article, the members of the group
(as well as the delegation from Canada) recognised the main goal of the state correction
and social rehabilitation of children found guilty of violating criminal law, which could be
achieved by behaving in a manner appropriate to develop their sense of dignity and value

8 OV Kaplina, OP Kuchynska, OM Krukevych, ‘Interrogation of minor and juvenile witnesses in criminal
proceedings: Current state and prospects for improvement’ (2021) 28(3) Journal of the National
Academy of Legal Sciences of Ukraine 270.
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and the strengthening of their respect for the rights and fundamental freedoms of others
(para. 1).

Equally important is the assertion that children have the same legal rights as adults. The
provisions of subparas. (b) and (d) deserve special attention. The first enshrined the need
to use detention in custody unless it was absolutely necessary and for as short a period of
time as possible. The other prohibits arbitrary detention, imprisonment, torture, or cruel,
inhuman, or degrading treatment or punishment. It should be added that according to the
group’s proposals, criminal law and the penitentiary system should not be used instead of
procedures and means of child protection. However, it is our opinion that the innovation
and progress that could have been made during the discussion was the prohibition of capital
punishment and life sentence as a penalty for persons under the age of 18.

During the discussion, it was suggested that some additions and changes should be made to
the text of para. 1. For example, the representative from the USA noted that her delegation
understood that this article covered criminal proceedings against both adults and juveniles,
namely, cases when a child has committed an act that would be considered a criminal
offence if it was committed by an adult. In this regard, the delegation from Japan expressed
uncertainty about the appropriateness of enshrining in the text of the article the provision
‘subject to juvenile justice proceedings; as in his country, it includes family court proceedings,
and that is why he reserved the right to express some reservations about the content of
para. 2 until its final composition. An observer from the Netherlands argued against the
above formulation and proposed to supersede it by stating: ‘children who are accused of
or recognized as having infringed the penal law’ This proposition of the Netherlands was
supported by the representative from the USA.

Let us focus on the detention of juveniles, which was also the subject of discussion, the
results of which were documented and taken into account when agreeing on the text of the
norms under consideration. According to M. Taylor, placing juveniles in prisons increases
the likelihood of them offending against criminal law in the future. At the same time, it
should be remembered that detention is used unless it is absolutely necessary and only for
ordinary offenders or persons who have committed serious crimes.” A similar view is held by
Bruckmiiller, who believes that a juvenile can be detained only if the associated consequences
for personal development or reintegration into society are not disproportionate to the crime.
Therefore, the assessment of the interests of society and the child should be carried out with
special care, but at the same time quickly. It should be taken into consideration that the
younger the suspect is, the more reasons to refuse detention.'

It should be mentioned that the representatives of different states did not overlook the
need for legal assistance. Everyone agreed that it was important and necessary. However,
the delegation of the United Kingdom expressed concern about the inclusion of ‘legal
assistance’ in para. 2 of this draft text. He explained his attitude by saying that, for example,
legal qualifications were not required for social workers to participate in juvenile court
proceedings.

So, as can we see, during the first reading, there were three draft texts of the article devoted
to juvenile justice. The main discussions were about legal assistance for the children in
conflict with law, taking into account an opinion of the child during criminal procedure
and detention in custody. The debates in 1986 established the general provisions on juvenile
justice. These provisions needed to be improved, which was done during the second reading.

9 M Taylor, ‘USA in SH Decker, N Marteache (eds), International Handbook of Juvenile Justice (Springer
2017) 31.

10 K Bruckmiiller, ‘Austria’ in SH Decker, N Marteache (eds), International Handbook of Juvenile Justice
(Springer 2017) 221.
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3 DIVIDING OF THE ARTICLE INTO TWO SECTIONS: TREATMENT IN PENAL
MATTERS AND TORTURE/CAPITAL PUNISHMENT

Continuing the consideration of the issue, it should be noted that in 1989, there were five
versions of Art. 19 adopted in the first reading. The draft text includes amendments offered by
the Crime, Prevention and Criminal Justice Branch and the Centre for Social Development
and Humanitarian Affairs of the United Nations Office at Vienna, and two texts proposed by
Venezuela that were reflected in documents E/CN.4/1988/WG.1/WP.11 and E/CN.4/1988/
WG.1/WP49."

After a general discussion, during which it became clear that a consensus could not be
reached, the Chairman proposed the formation of an open-ended drafting group, which
would include representatives of states parties such as China, Canada, the USA, Argentina,
Cuba, the USSR, Mexico, Portugal, and India. It was this group that had to agree on the
draft text with Venezuela. Following the inaugural meeting of this drafting group, which was
attended by a majority of the Working Group, Venezuela invited the delegation from Portugal
to adjoin it in coordination and elected a group of friends of the coordinator, including
Spain, Venezuela, Senegal, Canada, Portugal, NGOs, and other interested delegations that
expressed a wish to participate. The group’s coordinators set out their proposals in document
E/CN.4/1989/WG.J/WP.67/Rev.], which they submitted for consideration. Having studied
the text, we note that it reflects the key provisions that every child has the right to a humanist
attitude and respect for dignity. It is prohibited to impose on persons under the age of 18
such criminal punishments as the death penalty, life imprisonment and to torture children
and behave in a manner that is cruel, inhuman, or degrading. Additionally, a child may not
be imprisoned illegally or high-handedly. Moreover, imprisonment can only be used unless
it is absolutely necessary and for as short a period of time as possible. Enshrined rights
of the child deserve to be highlighted: maintaining contact with his/her family through
correspondence and dating; immediate access to legal and other relevant redresses; the right
to appeal the lawfulness of imprisonment in court (or another competent, independent, and
impartial body) and a speedy decision on this kind of act.

Presenting the proposal set out in working document E/CN.4/1989/WG.l/WP.67/Revl, the
representative from Portugal said that the drafting group had tried to drafta text consistent with
the documents adopted in this area by the UN, dividing the various independent situations
in need of protection into two articles. Thus, the new Art. 19 covered situations such as the
prohibition of torture and other violent, inhuman, or degrading treatment or punishment,
the capital punishment or life sentence. Additionally, it provided for such punishment as
imprisonment. It should be noted that in considering this issue, the representatives sought
to reflect the comments made by the Human Rights Committee, as the priority was to show
respect for human dignity, recognition of children’s needs, and concern for legal or other
assistance. Recognising the initiatives of the UN in the field of juvenile justice, the drafting
committee included some of its guidelines in Art. 19-bis, but using non-mandatory wording.
It is worth noting that this step has been taken to allow states to strike a balance between the
desirability and the appropriateness of providing for these measures in national legislation.
It should be added that given the emphasis and focus on respect for human rights and the
provision of legal safeguards, as well as for the child to grow up in an atmosphere of love
and understanding, the decisions were sometimes less formal than those reflected in other
documents and caused concern, which, incidentally, was reflected in the provisions on the
appearance at the hearing of the parents or legal representatives of the child. The members of

11 Report of the working group on a draft convention the rights of the child E/CN.4/1989/48 <https://
undocs.org/E/CN.4/1989/48> accessed 11 November 2021.
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the open-ended drafting group requested the delegation from Canada to submit paragraphs
of the article to the Working Group, taking into account this proposition.

Speaking of changes and additions to the original versions of the articles under consideration,
it should be noted that the representatives from Venezuela, the Federal Republic of Germany,
Austria, and Senegal proposed deleting the words ‘without possibility of release’ from para.
1. At the same time, representatives from the USSR, Norway, Japan, China, the USA, and
India advocated their preservation. For example, the delegations from Norway and India
stressed that they would not support the removal of these words, as such a step would
lead to a significant change in the text adopted in the first reading and approved by their
governments. As a way to reach a consensus, the representatives from the Federal Republic
of Germany, China, Venezuela, and the Netherlands proposed deleting the reference to life
sentence and release provisions from this section. However, the representative from Senegal
considered it important to maintain these provisions, as if they were excluded from the
text, judges would have the right to impose a life sentence as a replacement for the death
penalty. Para. 1 of Art. 19 was agreed and accepted after all discussions. Although, by joining
the consensus, the representative from the USA reserved the right of his country to make
reservations to this article if the USA ever decided to ratify the Convention.

In presenting para. 2, the observer from Canada noted that it overlapped the provisions
of the Beijing Rules and the International Covenant on Civil and Political Rights. The
representatives of the UK and the Netherlands reserved the right of their countries to make
reservations to this article if they ever decide to ratify the Convention. Representatives from
Kuwait and the USSR expressed their concern over the content of the second sentence of this
para of the article. In particular, they were concerned that the Working Group would decide
on detailed measures to punish juveniles without the needed experience. The representative
from the USSR wondered whether there was a consensus of experts on juvenile punishment,
especially that imprisonment ought to be applied only for the shortest possible period of
time’ The representative from the Federal Republic of Germany stressed that he would not
support this proposal for a sentence, as the legislator from the Federal Republic of Germany
did not support that imprisonment for minors ought to be only for the shortest possible
period of time’ The same opinion about this wording was the representative from Italy.
As a consensus, she proposed to delete the second sentence, leaving only the first, which
had already been accepted and agreed upon, but without insisting on this proposal. The
representative from Senegal noted that the sentence under consideration was significant
with a view to stimulating judges to contemplate other educational or corrective measures
than imprisonment and to guarantee that detention measures were used only in exceptional
cases (i.e., in extreme cases). An alternative proposal for a compromise was made by
the representative from Norway, who offered to remove the words ‘and for the shortest
possible period of time’ By the way, this proposition was supported by representatives from
Mexico and the USSR. However, the latter suggested replacing the wide-ranging concept
of ‘deprivation of liberty’ with more exact words ‘imprisonment, arrest and detention’ and
stating in the text that these measures ought to be ‘in conformity with the law’. The proposal
of Norway with amendments of the representative from the USSR was supported by Libya.

However, this issue was not immediately agreed upon. Thus, C. Slobogin and M. Fondacaro
noted that juveniles are less capable of mellow judgment, impulse control, and prescience
than adults, and therefore, public intervention to change criminal behaviour can help
reduce recidivism, i.e., be more effective than deprivation of liberty.!> However, the role and
functions of juvenile detention have been discussed in connection with the existence of a
juvenile court, which has the power to take measures such as detention. Although, the court,
when choosing detention, imposes varying degrees of restraint to prevent re-offending

12 CSlobogin, M Fondacaro, ‘Juvenile Justice: The Fourth Option’ (2009) 11(8) Iowa Law Review 131.
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(protection of public safety), to prevent harm to both the juvenile and the society (protection
of himself and others), and to ensure the presence of the juvenile in court (prevention of
escape). It also confirms the fact of custody or guardianship for people of this age group. It
should be noted that this is possible while the court decides and carries out post-disposition
placement or provision of services."” It is appropriate to add that paras. 3 and 4 of Art. 19 did
not provoke special comments and did not require additional discussions. As a consequence,
Art. 19 was adopted and became Art. 37 of the Convention.

The drafting group formed to prepare the text of Art. 19 also provided the text of Art. 19-bis.
Innovations of this article (compared to the above-mentioned draft texts) can be considered
that the child in each case has at least the following guarantees: to be presumed innocent until
proven guilty according to law; to be immediately informed of the charges against him/her;
to receive legal and other relevant assistance in preparing and presenting his/her defence;
immediate trial in the presence of a legal adviser and his/her parents or legal guardians;
not being forced to testify; reviewing a court decision by a higher authority; receiving free
assistance from an interpreter when the child does not understand or does not speak the
language used; observance of his/her confidentiality at all stages of the proceedings.

When introducing the proposed version of Art. 19-bis, the representative of Portugal pointed
out that, given the reservations expressed by the members of the Working Group, particular
norms had not been intentionally written as imperatives. She explained that this was done in
order to give all members of the Working group the opportunity to approve or not support
the measures proposed in them. Para. 1 and subparas. (a) and (b) were adopted without
much discussion. Contradictions arose over several points of subpara. (b) of para. 2 of Art.
19-bis. For example, with regard to point (ii), the discussion revolved around two issues: the
child would be directly informed of the charges against him/her and the type of legal aid that
will be provided to him/her. The first question was asked by a representative from the USSR,
who said that charges against the child could not be made through representatives because
it would create severe challenges. The same consideration was expressed by the delegation
from the German Democratic Republic. The delegations from Honduras, Italy, Venezuela,
Senegal, and Mexico emphasised the need for parents and/or legal guardians to be informed
of the charges against the child. With regard to legal aid, some members of Working Group,
in particular, the Netherlands and the Federal Republic of Germany, noted that, given the
specifics of their legal systems, the use of the wide-ranging concept of ‘legal assistance’ could
be problematic, as in cases of minor violations of the law, child protection could be provided
by non-lawyers. Japan also stated that the presence of legal counsel is not required under
Japanese juvenile procedures. Finally, a compromise text was adopted and presented by the
observer from Canada.

During the discussion on point (iii), several members of the Working Group elicited two
issues, which were the use of the terms ‘legal counsel’ and ‘judicial body’ Delegates from
some countries of Western Europe agreed that, with regard to the specificities of their legal
systems, the term ‘judicial body’ should be considered too broad in meaning, and therefore
a more precise term was needed. The delegate from Japan stressed that not all hearings were
open in his country - for example, in family courts, the use of the term ‘fair hearing’ creates
certain problems when interpreted as a public trial. The representative from Japan stated that
the principle of confidentiality set out in point (vii) was contradictory with the principle of a
public trial. Finally, all the above-mentioned delegations stressed that they understood ‘legal
counsel’ on a gross scale so that the term should also cover non-legal persons, as mentioned
earlier. Only after all the proposals and amendments were taken into account point (iii) was
adopted.

13 David W Rosh, ‘Juvenile Detention. Issue For the 21st Century’ in Albert R Roberts (ed), Juvenile
Justice Sourcebook: Past, Present, and Future (Oxford University Press) 218.
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In the light of the above-mentioned discussion, we want to highlight that Albert R. Roberts
identifies three basic types of juvenile decisions: nominal, conditional, and custodial.
Nominal decisions often apply to offenders who have committed a nonviolent crime for the
first time and include reprimands or warnings that a juvenile will be imprisoned for a long
time if he/she commits a new crime. Conditional decisions often require juvenile offenders
to meet certain probationary conditions, such as participation in a two-month treatment for
addictions, including six days a week of intensive group therapy, psychosocial assessment,
individual clinical treatment twice a week, completion of professional assessment, and
placement. The custodial decisions restrict the freedom of movement of minors by placing
them in dangerous reception facilities, temporary community detention, safe detention,
or secure detention, including home detention with electronic monitoring devices, group
houses, forest camps, structured wildlife programs, schools, and juvenile security facilities.

Points (iv), (v), (vi), (vii) of para. 2, as well as paras. 3 and 4 of Art. 19-bis were adopted
without much debate. After changing the order of the articles, Art. 19-bis became Art. 40 of
the Convention.

Thus, we can conclude that the second reading of the article devoted to juvenile justice
was more complicated than the first reading. During the second reading, it was difficult
to reach a consensus. There were five draft texts of the article, and the heated discussions
led to dividing the article into two sections: the first enshrined the provisions on
punishment and prohibition of torture and other violent treatment of the child, while the
second enshrined guarantees of the child alleged as or accused of committing a crime and
necessity of establishment of special laws, institutions, authorities, and procedures valid to
children. Mainly all debates were about the rational duration of imprisonment of the child,
punishments, and legal assistance. Sometimes the result of the discussion simply reserved
the right to make reservations on the article.

4 CONCLUSIONS

The disputes over the content of certain articles of the Convention led to the adoption of
Arts. 37 and 40. We also found that setting international standards for juvenile justice is
a difficult and time-consuming process. Sometimes, it was necessary to appoint an open-
ended drafting group to reach an agreement on contentious issues. The debate showed that
the differences between the proposals made by different nations were ultimately resolved as
follows: the use of non-imperative language to allow states to strike a balance between the
desirability and expediency of introducing articles into their legal systems, agreeing with
some proposals in a spirit of compromise and the most radical way - reserving the right of
countries to enter reservations on these articles.

Although, despite all the differences of opinion, Arts. 37 and 40 were adopted, and after
that, their provisions were implemented in national legislation, including the legislation
of Ukraine. In examining the creation of Arts. 37 and 40 of the Convention, we came to
the conclusion that nowadays, in Ukraine, there are several problems in the sphere of
juvenile justice. The main problems are the following. The first problem is the absence of a
comprehensive system of legislation on the protection of children’s rights that could create
a forceful state institute of juvenile justice. The second problem is the necessity of training
social inspectors that could identify a problem in a family, solve it, and know the range
of actions in different situations that are dangerous for the child. Also, obligatory special
training for juvenile investigators, prosecutors, and judges should be provided. The third
problem is the absence of mechanisms for the coordination and monitoring of the activities
of state bodies, institutions, and non-governmental organisations that carry out measures
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to prevent delinquency among children. One of the main principles of Arts. 37 and 40 is
the principle of positive promotion, which offers an alternative to the standard strategies of
the ‘new youth justice. The starting point is the placement of the child in the centre of the
system through the mechanisms of influence on the development and provision of services.
Participatory practices are promoted to increase the involvement of children in youth justice
processes and activities.** Ukrainian legislation still needs to be harmonised with the basic
principle of the Convention and facilitate a real change in the status of the child from an
object to a subject of juvenile justice.

The first step in this direction has already been taken. Currently, the draftlaw on child-friendly
justice was submitted to the Verkhovna Rada of Ukraine on 4 July 2021."* Unfortunately, it
was not even in the first reading at the session of the Ukrainian parliament, and all the
above-mentioned problems of the Ukrainian system of juvenile justice still exist. Therefore,
we are convinced that this draft law must be discussed and adopted as soon as possible to
strengthen the protection of the rights and resocialisation of juveniles who have committed
criminal offences.

However, it is undeniable that the heated discussions in the Working Group in 1979-1989
made a significant contribution to international and national laws, changing the lives of
millions of children, as all law enforcement agencies act from the viewpoint of legal language.
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ABSTRACT

Background: The notion that incest is an extremely widespread problem in contemporary
society has been rejected by most of the scientific community until the last couple of decades.
Therefore, legal professionals and national legislators have only recently begun to understand
the need to act in order to prevent the long-lasting, harmful effects that such relations might
have upon the participants.

Methods: In order to achieve the main objective of this paper, the authors have reviewed
a selection of primary sources (mainly legal norms included in various national and
international legal instruments). They have also consulted secondary sources, trying to
obtain the relevant interdisciplinary data from legal, historical, and psychological studies.
This paper does not intend to outline the complete state of the art concerning studies on
the phenomenon of incest, therefore only the most relevant data regarding the prevention
of incest by the enactment of the norms on the protection of the fundamental rights of the
children have been collected.

The goal of this paper is to present a few considerations regarding the link between the
implementation of the fundamental rights of the child and the criminalisation of incestuous
relations between members of the same nuclear family.

Results and Conclusion: The results of this brief study are worrisome, to say the least, as
it appears that the states that are actively promoting the rights of the children also have a
veritable tradition of denying the extent of the phenomenon of incest and actively and/or
passively ignore its perils.

Keywords: incest, criminal law, child, rights, direct relatives

1 INTRODUCTION

One could start this paper by celebrating the crucial role played by human rights culture in
shaping the national and international legal instruments of the second half of the twentieth
century. Particular attention should be paid to the fact that children are our future and that
we are under a collective obligation to ensure the observance of their fundamental rights as
a way to protect the future development of mankind. Unfortunately, a paper such as ours is
still necessary, as one should remember a simple truth already synthesised in the literature:
‘female children are regularly subjected to sexual assaults by adult males who are part of their
intimate social world’ and ‘the aggressors are not outcasts and strangers; they are neighbours,
family friends, uncles, cousins, stepfathers, and fathers”

This paper is about one of the internationally-recognised rights of the child and how national
governments could do more to protect it by criminalising at least certain forms of incest.
When this paper was written, there were 196 parties to the United Nations Convention
on the Rights of the Child of 1990, which means that this is one of the most well-received
international instruments in the history of mankind. However, one can easily see that there
is still a long way to go before these rights are observed in every corner of the world.

The notion that direct relatives or siblings could willingly engage in intercourse might be
one of the most rejected notions in the history of humankind. There are many reasons
lurking behind this attitude, and it would not be a good strategy to attempt to formulate an
explanation based solely on emotional blindness, cultural biases, lack of medical knowledge,

3 Judith Lewis Herman, Father-Daughter Incest (Harvard University Press 2003) 7.
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a paternalistic culture reinforced by religious dogma, or moral taboos. The truth is that we
need to have many more interdisciplinary studies before pronouncing a generally acceptable
conclusion.

The idea that incest might be much more prevalent than one would expect, given the cultural
and legal prohibitions present in most countries, has been known for more than a century.
Nevertheless, as is the case with individuals, the fact that one society knows or intuits that
it might have a problem does not mean that that society is willing to accept the truth about
what causes that problem. As we are about to see in the next section of this paper, there are
historians who argue that some of the most radical social movements from the modern and
contemporary eras might have been linked to an attempt by the ruling classes to dissimulate
the extent of this problem among their own ranks.*

The structure of this paper is meant to simplify our research by dividing the key points
into different sections. The first section analyses the evolution of the main international
instruments that are meant to protect the rights of the child. This is meant to highlight
what we consider to be the most important three instruments adopted in the last century
on this topic. If done correctly, it will become clear that the child has a right to a normal
upbringing and to be safe from inappropriate sexual relations with the ones most close to
him or her. The second section has the objective of presenting the reader with an overview
of the key moments that marked the evolution of the perspective of Western societies on the
phenomenon of incest. The third section includes a brief analysis of the social and cultural
role played by the criminalisation of certain acts. The paper ends with a few conclusions,
which represent the convergence point of the ideas presented in the previous three sections.

All this being said, we should mention that most of our arguments have been influenced by
the results of the scientific studies conducted in the past half a century. Unfortunately, this
means that our conclusions are based in great part on data collected while studying the most
famous type of incest (father-daughter).

This does not mean that other types of incest are completely ignored, especially since there
are obvious similarities between the dynamics of various incestuous relations. Nevertheless,
differences should be taken into account when they appear. As an example, the data
accumulated in the literature would seem to indicate that when a young boy is molested by
one of his parents, it is as likely for the perpetrator to be the father or the mother.” However,
one should remember that there have been far fewer recorded cases where a boy is involved
in incestuous intercourse with one of his parents than there have been cases where a girl
is used in such a way. Unfortunately, although ‘the mother-son incest is probably the most
involved, the least understood, and the most subtly traumatic of all forms of incest}® little
data has been gathered on this subject.

This lack of knowledge directly impacts any sort of legal effort meant to prevent and/or
punish the mothers who take advantage of the innocence of their sons for their own sexual
gratification, especially since it makes it a lot harder for the judicial authorities to understand
the fundamental differences between the dynamics of a mother-son incestuous affair and
those of a father-daughter incestuous affair.

If anything, we believe that the legal community cannot afford to wait a few more decades
in order to have more data about the intrinsic link between the fundamental rights of the
child and the (largely) unchecked phenomenon of incest. This is why this paper represents

4 Lynn Sacco, Unspeakable: Father-Daughter Incest in American History (The Johns Hopkins University
Press 2009) 50-51.

5 Herman (n 3) 20.
6 Susan Forward and Craig Buck, Betrayal of Innocence. Incest and Its Devastation (Penguin 1984) 73.
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an intermediate point, providing future legal studies with an interdisciplinary footing for
an amelioration of the national and international instruments which seek to protect our
children.

Aswehave already said, in the next section, we will realise a short overview of the international
norms which have improved the chance of the children to better legal protection.

2 THE MAIN INTERNATIONAL INSTRUMENTS MEANT TO PROTECT
THE RIGHTS OF THE CHILD

On 2 September 1990, the United Nations Convention on the Rights of the Child
(hereinafter — the CRC) entered into force, marking a fundamental shift in the attitude of
the international community with respect to the relation between an adult-oriented society
and the children. The Convention was adopted and opened for signature, ratification, and
accession by General Assembly Resolution 44/25 of 20 November 1989, and it entered into
force the following September. One of the main goals of this document was to strengthen
a legal framework which was meant to enforce a simple enough idea, ‘that the child, for
the full and harmonious development of his or her personality, should grow up in a family
environment, in an atmosphere of happiness, love and understanding.

The principles that govern the 1990 UN Convention were not new when it was adopted.
One could say that they were built on existing principles. In fact, these ideas were stated
for the first time at an international level in 1924, when the League of Nations adopted the
Declaration of the Rights of the Child (hereinafter — 24.D) in Geneva on 26 September. This
document, which is extremely succinct and political in nature, affirmed five basic rights of
the child, ‘beyond and above all considerations of race, nationality or creed.

We have elected to begin this part of our exposition by citing these norms precisely because
they all share an unfortunate historical coordinate. None of these provisions is directly linked
to the notion of incest prevention, and that is quite normal, as we are about to argue in the
following section. Most of the members of the European or North American societies would
have plainly refused the idea that incestuous relationships between the members of the same
nuclear family were a problem in that era. It was believed that Western civilisation could not
indulge such savage urges. Therefore, barring the possibility of discovering new contrary
evidence, it is safer to assume that the authors and signatories of the 24.D were not thinking
about this issue when they drafted and signed it. However, at least one of these provisions,
the very first point of the 1924 Declaration, is meant to promote the obligation of parents in
particular but also of society in general to ensure the normal development of the child. In
fact, the first point of the 24.D states that “The child must be given the means requisite for its
normal development, both materially and spiritually’

As we mentioned before, this document was not legally binding for anyone, not even for the
members of the League of Nations. Nevertheless, the same rules of interpretation may be
applied when studying the meaning of its wording. Thus, we believe that the idea of allowing
a child to develop normally implies that no generally-accepted and known taboos are to
be breached, including the one prohibiting incestuous intercourse between members of
the same nuclear family. As we are about to see, the incest taboo was extremely strong in
Western society at the beginning of the twentieth century, which justifies the plausibility of
this theory. It was almost a given truth.

Another world war had to pass before another important initiative for the history of the
fundamental rights of the child appeared. On 20 November 1959, the General Assembly of
the United Nations proclaimed a second Declaration of the Rights of the Child (hereinafter —
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59.D). This new international document was supposed to reflect the more cautious and
invested attitude of this body in solving the problems and injustices suffered by children from
all over the world. However, one should also note that, like its ancestor from 1924, the 1959
Declaration was also a non-binding manifestation of the will of the international community.
Consequently, even though it would have been able to provide a stronger footing for claims
based on international customary law, the 59.D did not provide any viable instruments that
one could have used in order to force a community to treat its children better.

One should also remember that 1959 was not the best of times from a global perspective.
The decolonisation process was underway, and many former colonies were struggling to
survive as democratic states in a very unfavourable economic, political, and cultural context.
The Cold War was also more present than ever, hindering any kind of humanitarian efforts
that would have been able to improve the standard of living on a global scale. It was a time
marked by military and political conflicts and by a general lack of resources in several parts
of the world. In this context, one can easily see how the adoption of a convention on the
rights of the child was a beacon of light, even if a dim one, as it lacked any legal effect.

As in the case of the 1924 League of Nations Declaration, barring any new evidence that was
previously unavailable to us, the 59.D. was not drafted or signed as a means to prevent the
abuse of children or the endangering of their development through involvement in voluntary
incestuous relations. However, as we are about to see in the next section, the second half of
the twentieth century was a time in history when the scientific community was beginning
to realise two things. Firstly, incest among members of the same nuclear family is a much
more common problem than one would have expected. Secondly, such relations may have
lasting harmful effects on the minors who participate, willingly or unwillingly. This actually
provided a scientific explanation for the incest taboos which have been present in Western
society since the Middle Ages.

All this being said, one notices that the authors of the 1959 Declaration elected to use a much
more detailed manner of promoting the right of the child to develop normally (to use the
terminology of the 1924 Declaration). In this sense, the sixth principle of the 59.D. states that

the child, for the full and harmonious development of his personality, needs love
and understanding. He shall, wherever possible, grow up in the care and under the
responsibility of his parents, and, in any case, in an atmosphere of affection and of
moral and material security (...).

One should also notice that the ninth principle affirms that
the child shall be protected against all forms of neglect, cruelty and exploitation.

However, in our opinion, it would be a bit of an exaggeration to consider that this norm was
meant to promote the prohibition of incestuous relations between adults and minors when
all of them are members of the same nuclear family. It is certainly true that such forms of
intercourse or similar acts may represent a form of cruelty and/or exploitation. Nevertheless,
the goal of the ninth principle is to remember that children should not be used as a labour
force and that their physical, mental, and moral development should not be endangered by
employing or engaging them in any kind of activities as means to gain profit.

In light of these, we would argue that at the moment of the adoption of the CRC in 1990,
the international community had already been affirming the rights of the child in an
increasingly exhaustive manner. At the same time, in 1990, as we are about to see, both the
scientific community and the general public (in Europe and North America at least) already
understood not only the perilous nature of the incestuous relations between members of the
same nuclear family but also the alarming presence of this problem in the contemporary
society.
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The CRC is most certainly a major step forward, if one is to compare its provisions with those
of the 24.D or even with those of 59.D. The ever-growing nature of the protection granted
by the international community for the rights of the child is extremely visible. We have
already seen that the five principles put forward as a declaration in 1924 have been reshaped,
annotated, and enriched in 1959 when five more principles were added. In 1990, the General
Assembly of the United Nations took the opportunity and added many more provisions, and
it included all of them in a legally binding instrument for the signatory states, thus imposing
the observance of specific obligations upon the public authorities of the latter.

Even if this document does not address the issue of incest in a direct manner either, it is very
clear that the international community was less than shy in limiting the rights of the parents
and/or legal guardians of the child in relation to the upbringing of the latter. Pursuant to the
provisions of Art. 19 par. (1) of the CRC

states parties shall take all appropriate legislative, administrative, social and educational
measures to protect the child from all forms of physical or mental violence, injury or
abuse, neglect or negligent treatment, maltreatment or exploitation, including sexual
abuse, while in the care of parent(s), legal guardian(s) or any other person who has the
care of the child.

It could be argued that this is just a rephrasing of the sixth principle of the 1959 Declaration on
the Rights of the Child, and the thesis most certainly has its merits. Still, it should be noted that
the 1959 text was a simple statement, an idea which was not enhanced by any kind of procedural
mechanism which would allow the public authorities to intervene in order to prevent or put an
end to the various forms of abuses that a parent or a legal guardian could easily inflict upon a
child. If the state was a part of the United Nations and if the said state voluntarily introduced
in its national legislation such a mechanism, then the sixth principle could become an effective
legal argument. If the state was unwilling to ‘burden’ its public authorities with such a task, then
no legal obligation existed in order to impose the application of the sixth principle. The CRC
remedied that loophole and introduced the obligation of the public authorities to act in such
cases. The para. 2 of Art. 19 identifies practical means that should be used by the state in order
to exercise due diligence in such cases:

such protective measures should, as appropriate, include effective procedures for the
establishment of social programs to provide necessary support for the child and for
those who have the care of the child, as well as for other forms of prevention and for
identification, reporting, referral, investigation, treatment and follow-up of instances of
child maltreatment described heretofore, and, as appropriate, for judicial involvement.

However, given the subject of our paper and the positioning of these provisions in the
economy of this particular international instrument, para. 1 of Art. 19 of the CRC represents
the set of general norms. For us to be able to discover the importance of the criminalisation
of voluntary incestuous intercourse between an adult and a minor, we would also have to
mention the provisions of Art. 34 a) of the 1990 Convention. These are explicitly meant to
create an obligation for the signatory parties to protect any child from all forms of sexual
exploitation and sexual abuse. In fact, states are required to take all the necessary steps,
legislative, logistical, or otherwise, for the prevention of ‘the inducement or coercion of a
child to engage in any unlawful sexual activity. Moreover, these measures must be regulated
and implemented at a national, bilateral, or multilateral level, depending on the nature of
the risk.

As we are about to see, the scientific community agrees that, within certain limits, the
involvement of a minor (of a child) in incestuous relations with members from the same
nuclear family more often than not endangers normal development. However, at the same
time, not all states agree with that thesis, and some refuse to criminalise voluntary incestuous
relations, even when such forms of intercourse occur between an adult and a minor.
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All these being said, we can now proceed to analyse the sinuous path of Western societies
to acknowledging and preventing incestuous relations between members of the same
nuclear family. Many of the hurdles encountered during the process were generated by the
very incapability of the scientific community to accept that their quotidian reality included
civilised men and women who were utilising their own children in a sexual manner.

3 THEPROBLEM OF VOLUNTARY INCESTUOUS INTERCOURSE
BETWEEN ADULTS AND MINORS

When this paper was written, the vast majority of the researchers who have dedicated time
and resources for the study of the effects of incestuous relations between an adult and a minor
belonging to the same nuclear family have accepted that more often not, these relations
produce harmful lasting effects upon the latter. However, one should remember that this
conclusion was not a given fifty years ago, and it was very much neglected or even dismissed
one hundred years ago. Even Sigmund Freud, the famous psychoanalyst who started his
career by researching the effects of unresolved sexual issues from childhood, abandoned
the study of incestuous relations later in life.” He had discovered that the sexual traumas
underlining and generating mental health problems for countless adults were sexual abuses,
including incest, which occurred when they were children or adolescents. Unfortunately,
he was not comfortable with his discovery, as it actually proved that his society, the highly
praised and civilised European society of the beginning of the twentieth century, had an
endemic problem that was tolerated, if not generated, by the otherwise extremely respectable
and certainly prosperous paterfamiliases.®

In aletter from 1897, Sigmund Freud admits that he could not believe his patients with regard to
their accounts of being sexually abused as children by their fathers: ‘then there was the astonishing
thing that in every case blame was laid on perverse acts by the father, and realisation of the
unexpected frequency of hysteria, in every case of which the same thing applied, though it was
hardly credible that perverted acts against children were so general’ Then, the great psychoanalyst
had a moment of weakness and tried to calm his conscience by doing the unspeakable. He shifted
the blame towards the victim and concluded that the daughters were lying in order to dissimulate
their own incestuous desires towards their fathers.” In other words, feeling conflicted, Freud
ended up repudiating his own original theory. However, ‘this conclusion was based not on any
new evidence from patients, but rather on Freuds own growing unwillingness to believe that
licentious behaviour on the part of fathers could be so widespread.

Accepting that incest was a rather widespread practice was also hindered by otherwise
well-intentioned norms. As an example, the in-camera rule included in the 1908 United
Kingdom's Punishment of Incest Act ensured that

cases were heard in closed court not only restricted the publication of information
about such trials but reinforced the incest “taboo” prolonging public ignorance that it
was a crime, allowing some offenders to claim lack of knowledge and preventing, or at
least limiting, informed public discourse.'

7 Arnold W Rachman and Susan A Klett, Analysis of the Incest Trauma. Retrieval, Recovery, Renewal
(Karnac Books 2015) 17-18.

8 Herman (n 3) 9.
9 Herman (n 3) 10.

10  Kim Stevenson, “These Are Cases Which It Is Inadvisable to Drag into the Light of Day”: Disinterring
the Crime of Incest in Early Twentieth-Century England’ 20 Crime, History and Societies’ <https://
journals.openedition.org/chs/1669?lang=en> accessed 4 January 2022.

This is an open-access article distributed under the terms of the Creative Commons Attribution License (CC BY 4.0), which permits 133
unrestricted use, distribution, and reproduction in any medium, provided the original author and source are credited.



AJEE Access to Justice in Eastern Europe

P ISSN 2663-0575 (Print) ISSN 2663-0583 (Online)
mw/ Journal homepage http.//ajee-journal.com
In the United States of America from the end of the nineteenth century and the first half of
the twentieth century, a gonorrhoea epidemic among young girls from reputable families
with no history of sexual activity baffled the doctors at first, but it quickly became obvious
that this was a clear sign of incestuous intercourse between fathers and underage daughters
in many white privileged homes."" These suspicions were left unspoken, as it would have
exposed an extremely serious inherent problem of what society perceived at the time as
the ideal form of the nuclear family. An ‘elegant’ solution was quickly discovered, and the
myth that gonorrhoea passed through toilet seats and doorknobs was created instead. It
would take almost one hundred years to refute this myth and train the medical community
to accept that the presence of sexually transmitted diseases in young girls with no record of
sexual activity is a sign of possible child abuse."?

At the same time, one should consider that at the beginning of the twentieth century, the
public space was not ready for a debate about incest for reasons apparently not connected
to the phenomenon. As most of the minor participants in voluntary incestuous intercourse
are women, society also needed to overcome some of its other issues for the former to start
speaking as young adults. In this sense, the rise of feminism in the past century had the
indirect effect of forcing media institutions, politicians, and public authorities to allow more
space and time to discuss this problem, while it also proved that the idealised nuclear family
has its own limitations and dangers:

until the resurgence of the women’s liberation movement, even the most courageous
explorers of sexual mores simply refused to deal with the fact that many men, including
fathers, feel entitled to use children for their sexual enjoyment."

According to one author, this does not mean that feminism should only speak about the
traumas of young girls and women, as the feminist position is not just about highlighting the
sexual damage suffered by girls and women but simultaneously forms a fundamental critique
of the family, of the construction of gendered sexualities, of the ‘normality’ of incestuous
abuse." In other words, feminism has facilitated a partially open-minded discussion about
incest as a form of child abuse but, unfortunately, at the same time, directed the entire
attention of the public towards one single form of incest - that which occurs between adult
males and their underage female offspring.

Moreover, we should not automatically assume that the data provided by the studies
conducted in Europe or in North America is enough to understand a phenomenon that has
proved to be much more complex than expected. A study conducted in South Africa and
relied heavily on the testimonies of thirteen survivors showed that a society characterised by
a strong paternalistic culture of the white man over the public and private life has a strong
potential to favour the occurrence and hiding of severe cases of incest.”” In the case of this
country, this type of culture was the result of a centuries-old juxtaposition of political,
cultural, racial, and religious elements. This does not mean that paternalistic societies may
only appear in former European colonies. Nevertheless, the effect is that ‘as long as fathers
dominate their families, they will have the power to make sexual use of their children’'® The
simple fact that most men have chosen not to exercise this power for their sexual pleasure
does not mean that some do not. Moreover, if incestuous relations, even voluntary ones, are

11 Sacco (n4) 210.

12 Sacco (n4)212.

13 Herman (n 3) 21.

14 Vikki Bell, Interrogating Incest. Feminism, Foucault and the Law (Routledge 1993) 174-175.

15  Diane EH Russell, Behind Closed Doors in White South Africa. Incest Survivors Tell Their Stories
(Macmillan Press Ltd 1997) 156-157.

16  Russell (n 15) 158.
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not criminalised, one could hardly argue that adults will restrain themselves because of the
mere existence of a taboo or of any other type of social prohibition that is not matched with
the threat of proportionate punishment. In fact, there are researchers that doubt the efficacy
of such taboos, especially when they are not reinforced by more pressing and immediate
medical, biological, or economic needs."”

All this being said, there are a few studies that can give us a general idea about how
widespread the problem of incestuous relations might be. We insist that the results might
vary considerably if such research were to be conducted nowadays, as the original data was
collected in the United States of America between 1953 and 1978, conducted by Alfred
Kinsey in 1953, by Judson Landis in 1956, by John Gagnon in 1965, and by David Finkelhor
in 1978." We have already shown that cultural, religious, moral, and economic differences
may play a determining factor in inhibiting or favouring the incest phenomenon. At the
same time, we must mention that we are not going to reanalyse the methodology of these
studies or their findings. We simply do not have the space for such an endeavour, and it
would not significantly improve our own research. Consequently, we will limit ourselves to
presenting the general quantitative conclusion derived from the combined results of these
four studies:

- one-fifth to one-third of all women reported that they had had some sort of childhood
sexual encounter with an adult male;

- between four and twelve per cent of all women reported a sexual experience with a
relative;

- one woman in one hundred reported a sexual experience with her father or
stepfather.”

As we mentioned in the first part of our paper, one should also remember that the dynamics
of father-daughter incestuous affairs are substantially different from what we encounter in
other types of incest. These differences should be taken into account not only when one
attempts to extrapolate the results of studies like the ones previously presented but also when
assessing the effects that such an affair has on the other members of the same nuclear family.
As an example, in the case of father-daughter incest, the mother is usually a silent partner,
ignoring and/or denying what is happening.?® In the case of mother-son incest, the father is
usually an absent partner, and his lack of involvement in the family life prevents him from
understanding what is happening. In both cases, the non-offending partner might act in
good faith, or they might actively and knowingly facilitate the abusive relationship, thus
intentionally contributing to the harming of the minor.

If father-daughter incest is a phenomenon different enough from mother-son incest, one
should remember that both are usually radically different from sibling incest. If one of the
siblings is much older than the other, then the dynamics of the incestuous relationships can
become similar in certain ways, but not completely. This is because ‘siblings are generally
so inclined to experiment sexually that some experts estimate that at least casual sibling
sexual contact occurs in nine out of ten families with more than one child’?' Despite it being
the most widespread and unreported form of incest, it usually remains in a benign form,
especially when the siblings are of similar age and very young (the ‘show-me-yours-T'll-show-
you-mine’ game serves the purpose of allowing children to discover their own sexualities in

17 Eran Shor and Dalit Simchai, ‘Incest Avoidance, the Incest Taboo, and Social Cohesion: Revisiting
Westermarck and the Case of the Israeli Kibbutzim’ (2009) 114 American Journal of Sociology 1836.

18  Herman (n 3) 12.

19  Ibid.

20  Forward and Buck (n 6) 74.
21 Forward and Buck (n 6) 85.
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a playful, naive, and reciprocal manner). Nevertheless, one should keep in mind that sibling

incest can easily cross the boundaries of fraternal games and become extremely violent and
traumatic, especially when the age difference between the participants is substantial.”

Consequently, we are of the opinion that the data that has been collected so far during
various studies justifies the conclusion that any form of incestuous relationship between an
adult and a child has the potential to irreversibly harm the development of the latter, thus
endangering his or her capacity to lead a healthy and well-balanced adult life.

In the following section, we will analyse the possibility of utilising the norms of the criminal
law to prevent incestuous relations.

4 THEPURPOSE OF CRIMINALISING INCESTUOUS INTERCOURSE
BETWEEN DIRECT RELATIVES AND SIBLINGS

The criminalisation of incest may be explained in at least two ways. Firstly, it can be viewed
as an expression of the strong cultural and religious prohibitions (taboos) instituted in
most of the world’s societies since the Middle Ages. Secondly, it may be perceived as
the result of the latest scientific discoveries regarding the lasting harmful effects that
incestuous relations may have upon the participants. Unfortunately, we do not have the
space to explore the nature of these criminal norms for each and every contemporary
country, therefore the object of this section of our study has an alternative, much more
precisely aimed objective. We will attempt to see what the purpose of criminal norms
is and how they could prevent incestuous relations between an adult and a minor in a
national system of law. However, such an exercise has its own clear limitations, and the
results may vary considerably from one legal system to another. Therefore, we would
suggest that our findings represent a good starting point for future research, but we do not
claim they are applicable in all countries.

Before proceeding to this brief analysis, one should remember that nowadays, incest is
criminalised in most countries, even if there are a few notorious exceptions: France, Spain,
Russia, the Netherlands, and some of the South American countries.”® In our opinion,
this option cannot be explained by one single theory for all the indicated states. They are
much too different, and what seems to be a plausible explanation in the case of one of them
would inevitably fail in the case of another. As an example, we believe that the notorious
secularism embraced by the French Government must have played an important role
in repealing the provisions that incriminated some forms of incestuous relations, not
only because they were considered unnecessary in French society, but also because they
represented the influence exercised by religious institutions over the public authorities.
In this sense, one could verify the norms included in the 1804 Civil Code in relation to
matrimony and blood relations.?

The idea that various factors influence national legislators in different ways is important
because it can also explain why the offence of incest has different definitions in different
countries. The Albanian Criminal Code includes the offence of sexual or homosexual activity
with consanguine persons and persons in the position of trust, pursuant to the provisions of
Art. 106, which is defined as the

22 Ibid.
23 Martin O'Reilly, ‘Is Adult Incest Wrong?’ (2015) Humanism Ireland 18.
24 1804 French Code < https://revolution.chnm.org/items/show/358 > accessed 4 January 2022.
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engagement in the act of sexual or homosexual intercourse between parents and
children, brother and sister, between brothers, sisters, between consanguine relatives
in an ascending line or with persons in the position of trust or adoption.”

One can easily see that this is a norm with a very large scope, as it creates a legal fiction by
stating that sexual intercourse between a person who has been adopted and one of their legal
relatives is also considered incest, and it is punished accordingly. As we are about to see, such
norms may have even larger scopes.

Section 155 of the Canadian Criminal Code also introduces a very specific definition of the
offence of incest, as it stipulates that

everyone commits incest who, knowing that another person is by blood relationship
his or her parent, child, brother, sister, grandparent or grandchild, as the case may be,
has sexual intercourse with that person.

In this case, the national legislator has opted for the incrimination of sexual intercourse between
members of the same nuclear family (child-parent or sibling-sibling), but also of such relations
when they occur between children and grandparents. Still, it is easier to justify the need for
incrimination in the case of section 155 of the Canadian Criminal Code than it is in the case of
Art. 106 of the Albanian Criminal Code. There are both medical arguments and strong taboos
surrounding the relations prohibited by the former, while part of the latter is justified only by
the cultural and religious taboos already existing in Albanian society. It is a matter of opinion
whether taboos and other forms of moral, cultural, or religious prohibitions may be accepted
as a basis for a severe limitation of the fundamental rights of a person.

Serbia, another European country with a strong conservative majority, has elected to
incriminate incestuous relations, but its norms have a far narrower scope. Pursuant to Art.
197 of the Serbian Criminal Code,” the offence of incest may have been committed when ‘an
adult engages in sexual intercourse or an act of equal magnitude with an underage relative by
blood, or an underage sibling’ Essentially, Serbia did not criminalise any kind of incestuous
relations between adults, thus providing our study with an example of a moderate criminal
policy, found somewhere in the middle between Russia or France, on the one hand, and
Iceland, on the other hand.

A fourth and last example is the Icelandic Criminal Code,? which adopts one of the severest
attitudes towards incestuous relations. One could even say that if we are to consider a spectrum
of the attitudes that countries adopt regarding the phenomenon of incest, France would be
at one end, while Iceland would be on the other end. Art. 200 paras. (1) and (2) of this
document incriminate any kind of sexual intercourse, sexual relations, or sexual harassment
when committed against the perpetrator’s own child or another type of descendant (ex.
nephew). The punishment imposed by the Icelandic legislator is imprisonment for up to
eight years under normal circumstances and up to 12 years if the child is 15, 16, or 17 years
of age. If the participants are aged 15 years or older, then sibling incest is also incriminated
under the provisions of Art. 200 par. (3) of the Icelandic Criminal Code, but the punishment
is less severe: up to four years of imprisonment. However, if both siblings were under the

25  Albanian Criminal Code, Law No. 7895, dated 27 Jan 1995. < https://adsdatabase.ohchr.org/
IssueLibrary/ALBANIA_Criminal%20Code.pdf > accessed 4 January 2022.

26  Canadian Criminal Code, last amended on 27 August 2021. <https://laws-lois.justice.gc.ca/eng/
acts/c-46/ > accessed 4 January 2022.

27  Serbian Criminal Code, last amended on 24 December 2012. <https://www.legislationline.org/
download/id/5480/file/Serbia_CC_am2012_en.pdf > accessed 4 January 2022.

28  Icelandic Criminal Code (General Penal Code) No. 19, dated on 12 February 1940 < https://www.
legislationline.org/download/id/6159/file/ General%20Penal%20Code%200f%20Iceland %201940,%20
amended%202015.pdf accessed 4 January 2022.
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age of 18 years at the time of the offence, then the court is allowed to waive the punishment
application.

Art. 201 of the Icelandic Criminal Code proves that two societies with very different
historical backgrounds can produce very similar norms, as it is formulated with an even
bigger scope in mind than it was the case for Art. 106 of the Albanian Criminal Code.
Pursuant to the provisions of the first paragraph of the former, a punishment of up to 12
years of imprisonment may be applied to

any person who has sexual intercourse or other sexual relations with a child aged 15,
16 or 17 year who is his or her adopted child, step-child, foster-child or the child of his
or her cohabiting partner, or is bound to him or her by similar family relationships in
direct line of descent, or is a child who has been committed to his or her authority for
education or upbringing.?”’

Except for the last thesis, one may easily notice that the Icelandic legislator went to great
lengths to promote in the society a very clear message: the relations established between the
members of the nuclear family, regardless of whether they are blood relatives or not, must
not be of a sexual nature.

Regardless of the factors which influenced the national legislators and determined them to
criminalise or not some of the incestuous forms of intercourse, the effect is representative
for these societies at a given time. In other words, ‘criminal justice systems symbolise states’
national identity and culture’®

However, one should note that the notion of justice is not as clear as it might appear at
first glance, both from a philosophical and a legal standpoint.*® When a person breaches a
criminal law provision, that is a form of a violation of the law, which has different names in
different national systems: crime, offence, felony, misdemeanour, etc. As this paper does not
attempt to analyse the subtleties of comparative criminal law, there is no need to present
at this time the various differences and similarities established by different states between
these notions. Consequently, for the purposes of this study, we are going to use the notion
of offence to indicate a violation of the criminal law, irrespective of the terminology used by
each specific domestic legal system.

The literature offers multiple explanations for the nature of offences. According to one opinion,
they are both wrongs and public wrongs.” Firstly, they are wrongs because there is a need for the
public authorities to forbid one from committing them. Secondly, they are public wrongs because
they cannot be settled by private individuals among themselves, neither within the framework
of a judicial trial nor in private. When an offence is committed, the public authorities must
intervene in order to rectify the situation and in order to punish the perpetrator. This intervention
is justifiable according to the theories formulated during the modern era, as the perpetrator is a
free agent and morally (and legally) accountable for his or her actions. However, the general goal
of the criminal law and of the authorities in charge of implementing the criminal policy of the
state should not be limited to harsh retribution against the perpetrator, but it should also envisage
healing the collective traumas inflicted by the commission of the offence.”

29  Albanian Criminal Code, Law No. 7895, dated 27 Jan 1995. < https://adsdatabase.ohchr.org/
IssueLibrary/ALBANIA_Criminal%20Code.pdf > accessed 4 January 2022.

30  Merita Kettunen, Legitimizing European Criminal Law. Justification and Restrictions (Springer 2020) 47.

31  Catalin Constantinescu-Maruntel, “The Rather Ambiguous Notion of Justice Utilised by the European
States’ (2020) 10 Union of Jurists of Romania. Law Review 74-75.

32 Kettunen (n 24) 51.

33 Sergio Dellavalle, ‘Reconciliation v. Retribution, and Co-Operation v. Substitution: Hegel's Suggestions for
a Philosophy of International Criminal Law’ in Morten Bergsmo and Emiliano ] Buis (eds), Philosophical
Foundations of International Criminal Law: Correlating Thinkers (Torkel Opsahl Academic EPublisher 2018) 501.
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At the same time, one has to remember that one of the most important functions of the
criminal law is to prevent the very conducts which are being criminalised by the effect of
its own norms.* In the European literature that analyses the role of the criminal law in the
continental legal systems, several authors have argued that this preventive function can be
accomplished if the national legislator formulates the norms so that they can serve not only
as a form of immaterial protection but also as an educational tool that is disseminated to the
general public with the help of the educational system.*

However, little has changed during the last one hundred years, even if a researcher were
pointing out the inadequacies of the criminal law even during the 1960s.’® Legislative inertia
causes an undetermined number of dramas every year.

In light of all the information provided in this section, we can now conclude that the
criminalisation of incest could be an invaluable tool for a national legislator who wanted
to promote the fact that incestuous relations between an adult and a minor are dangerous,
especially for the latter. As we have seen in the second section, there is an incredibly fine line
in such cases between voluntary intercourse and child abuse, even when the minor is almost
an adult and might have already reached the age of consent.

5 CONCLUSIONS

While it is certainly understandable that most people experience a form of emotional
blindness to the phenomenon of incest, it is extremely dangerous for an entire society to
knowingly embrace such a handicap.”” We must accept that incestuous relations are a constant
in our society and promote the idea that they are intrinsically linked to the phenomenon of
domestic child abuse. Consequently, not criminalising them presents undeniable risks, at
least by hindering the efforts of the public authorities to investigate possible cases of child
endangerment.

In the first section of our paper, we showed that a society that denies vehemently even the
possibility of having a problem is prone to be blind to even the most obvious evidence of
having this problem. One of the consequences of this collective choice is the apparition
of a strong bias among the members of the scientific community. As an example, in the
twentieth-century United States, the fact that medical professionals were formally trained
to identify the least pathological cause of disease meant that a doctor would be inclined to
think that father-daughter incest was a rather rare occurrence and was less likely to consider
it a distinct possibility unless there was an external factor that raised it directly.”® The same
principle applies to the judicial authorities and law enforcement agencies.

Criminalising incestuous relations between the members of a nuclear family sends a strong
message that cannot be denied: children might be preyed upon by their parents or elder
siblings. In turn, this creates the space and the tools for the public opinion to discuss
the problem, prevent it, and intervene when the act has already been committed. The
fundamental right of a child to normal development cannot be truly implemented in the
absence of such criminalisation.

34  Constantin Mitrache and Cristian Mitrache, Drept Penal Romdn. Partea Generald (Third edition,
Universul Juridic 2019) 31-32.

35  Florin Streteanu and Daniel Nitu, Drept Penal. Partea Generald (Universul Juridic 2014) 12-13.
36 Graham Hughes, “The Crime of Incest’ 55 Journal of Criminal Law and Criminology 329-330.
37  Rachman and Klett (n 7) 1-2.

38  Sacco (n4)212.
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However, we would also like to revert to the international legal norms cited at the beginning
of our analysis. If the experience of the twentieth century has shown anything, it is that the
protection of the most fundamental rights of a person should not be trusted solely to a state
and its public authorities, as political factions with infamous agendas can easily take absolute
control over those. Therefore, we are of the opinion that the international community
should consider amending the international provisions regarding the relevant rights of the
children to put pressure on the national legislators to acknowledge and directly tackle the
phenomenon of incest.
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ABSTRACT

Background: Although mediation is considered one of the most popular ways of consensual
dispute resolution, for many years, mediation in Ukraine had no legislative regulation. This
was one of the obstacles that restrained alternative dispute resolution (ADR) development in
Ukraine, even though the mediation community had been growing. Eventually, the Law of
Ukraine ‘On mediation’ was adopted on 16 November 2021.

Methods: The article is devoted to distinctive features of the new Ukrainian legislative
mediation regulation that are decisive for the national mediation model, such as the definition
and principle of mediation, its principles and scope, requirements for mediators, etc. Special
attention is paid to the perspective and challenges for the mandatory mediation in terms of the
provisions of Art. 124 of the Constitution of Ukraine and European standards for access to court
(para. 1 Art. 6 of the ECHR). The article addresses organisational and procedural aspects of
integrating mediation into judicial proceedings. Different models of integrating mediation into
the Ukrainian court system piloted in Ukraine are analysed. The authors define current trends
in the development of mediation in Ukraine.

Results and Conclusions: The authors conclude that the adoption of the Law ‘On mediation’
contributes to the ADR movement in Ukraine but needs some further steps, such as developing
a national model of court mediation, the amendment of procedural legislation introducing a
special procedure that would lead to the enforcement of agreements resulting from international
mediation in commercial disputes, and the adoption of special regulation for integrating
mediation into other jurisdictional activities (notariat, system of legal aid).

Keywords: mediation; court mediation; mandatory mediation; mediator; Ukraine

1 INTRODUCTION

Mediation is one of the most popular methods of alternative dispute resolution (hereinafter —
ADR) worldwide. It is considered a part of the international standard of access to justice,
which is interpreted today not only as access to courts of a classical kind but also as access to
ADR. The development of ADR methods in general and mediation in particular is recognised
as one of the aims of the justice sector reform in Ukraine.* As a result, on 16 November 2021,
the Law of Ukraine ‘On mediation’ (hereinafter — the Law ‘On mediation’)® was adopted. The
mediator community had been waiting for this regulation for more than 25 years since the
first mediators were trained with the support of the donor community,® and nowadays, many

3 See V Komarov, T Tsuvina, “The Impact of the ECHR and the Case law of the ECtHR on Civil Procedure
in Ukraine’ (2021) 1(9) Access to Justice in Eastern Europe 79-101. DOI: 10.33327/AJEE-18-4.1-a000047;
V Komarov, T Tsuvina, ‘International standard of access to justice and subject of civil procedural law’ (2021)
28(3) Journal of the National Academy of Legal Sciences of Ukraine 197-208. DOI: 10.37635/jnalsu.28(3).

4 Decree of the President of Ukraine of 11 June 2021 ‘On the Strategy for the Development of the

Justice System and Constitutional Judiciary for 2021-2023’ <https://zakon.rada.gov.ua/laws/
show/231/2021#n10> accessed 1 January 2022;

5 Law of Ukraine ‘On mediation’ of 16 November 2021 <https://zakon.rada.gov.ua/laws/show/1875-
20?lang=en#Text> accessed 1 January 2022.

6 See the collection of articles ‘5 Years of Dialogue and 25 Years of Mediation in Ukraine: from Division
to Cohesion’ (Kiyv, VAITE 2019) 340 <https://www.osce.org/project-coordinator-in-ukraine/448165>
accessed 1 January 2022; 11zarova, Sustainable Civil Justice Through Open Enforcement — The Ukrainian
Experience Studying’ (2020) 9(5) Academic Journal of Interdisciplinary Research 206-216 <https://doi.
org/10.36941/ajis-2020-0098> accessed 1 January 2022; I Izarova, V Nekrosius, V Vébraité, Y Prytyka
‘Legal, Social and Cultural Prerequisites for the Development of ADR Forms in Lithuania and Ukraine’
(2020) 116 Teise (Law) 8-23 <https://doi.org/10.15388/Teise.2020.116.1> accessed 1 January 2022.
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hopes are placed on it. It is supposed to have a positive effect on the development of the ADR
movement in Ukraine and an improvement of access to justice and its effectiveness. At the
same time, the Law ‘On mediation’ is a framework and needs some further steps to be put
into practice.

The article is devoted to the analysis of the main features of the new Ukrainian Law ‘On
mediation’ and its gaps, as well as further directions in the promotion of mediation in
Ukraine. The article consists of the introduction, three parts, and the conclusion. In the first
part of the article, a general review of the Law ‘On mediation’ is made. In the second part,
the authors focus on mandatory mediation in terms of the constitutional provisions on court
jurisdiction. In the third part, the authors address the organisational and procedural aspects
of integrating mediation into judicial proceedings. In the conclusion, the authors identify
current trends and further steps for developing mediation in the Ukrainian legal system.

2 ALONGWAYTO LEGISLATIVE REGULATION: MAIN ACHIEVEMENTS
OF THE LAW ‘ON MEDIATION’

The institutionalisation of mediation in Ukraine has come a long way. As a result, the Law
‘On mediation” has several distinguishing features. Firstly, the Law was developed on the
basis of the international mediation standards, such as Directive 2008/52/EC of the European
Parliament and of the Council of Europe on certain aspects of mediation in civil and
commercial matters,” Council of Europe mediation recommendations for various categories
of cases,® guidelines for better implementation of the above-mentioned recommendations
developed by the European Commission for the Efficiency of Justice,” UNCITRAL Model
Law on International Commercial Mediation and International Settlement Agreements
Resulting from Mediation,' etc. Secondly, the Law ‘On mediation’ reflects the best foreign
countries’ practices of mediation legislative regulation." Thirdly, the work on the draft law
was conducted with the broad involvement of all interested parties — mediators’ community,

7 Directive 2008/52/EC of the European Parliament and of the Council of Europe of 21 May 2008 on
certain aspects of mediation in civil and commercial matters <http://eur-lex.europa.eu/LexUriServ/
LexUriServ.do?uri=0]:L:2008:136:0003:0008:En:PDF> accessed 1 January 2022.

8 Recommendation Rec (2002)10 of the Committee of Ministers to member States on mediation in
civil matters, adopted by the Committee of Ministers on 18 September 2002 at the 808th meeting of
the Ministers’ Deputies <https://rm.coe.int/16805e1f76> accessed 1 January 2022; Recommendation
No R (98)1 on family mediation, adopted by the Committee of Ministers on 21 January 1998 at the
616th meeting of the Ministers’ Deputies <https://rm.coe.int/1680747b77> accessed 1 January 2022;
Recommendation Rec (2001) 9 of the Committee of Ministers to Member States on Alternatives to
Litigation between Administrative Authorities and Private Parties adopted by the Committee of
Ministers on 5 September 2001 at the 762nd meeting of the Ministers’ Deputies <https://rm.coe.
int/16805e2b59 > accessed 1 January 2022; Recommendation No R (99) 19 of the Committee of
Ministers to Member States on Mediation in Penal Matters, adopted by the Committee of Ministers on
15 September 1999 at the 679th meeting of the Ministers’ Deputies <https://rm.coe.int/1680706970>
accessed 01 January 2022.

9 CEPE] Guidelines for a better implementation of the existing recommendation concerning family
mediation and mediation in civil matters <https://rm.coe.int/16807475b6> accessed 1 January 2022;
CEPE] Guidelines for a better implementation of the existing recommendation concerning mediation
in penal matters <https://rm.coe.int/1680747759> accessed 1 January 2022 etc.

10  UNCITRAL Model Law on International Commercial Mediation and International Settlement
Agreements Resulting from Mediation, 2018 (amending the UNCITRAL Model Law on
International Commercial ~ Conciliation, 2002) <https://www.uncitral.org/pdf/english/
commissionsessions/51stsession/Annex_II.pdf> accessed 1 January 2022.

11 See CEPE] European Handbook for mediation Lawmaking, adopted at the 32nd plenary meeting of the
CEPE]J Strasbourg, 13 and 14 June 2019 <https://rm.coe.int/cepej-2019-9-en-handbook/1680951928>
accessed 1 January 2022.
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legal practitioners, state authorities, and scholars, taking into account the interests of all
stakeholders. All of the mentioned features determine the national model of mediation in
Ukraine enshrined in the Law ‘On mediation’

Definition of mediation. In the literature, one can find various classifications of mediation
models or types.'? In the broadest sense, there are two models of mediation depending on
the role and intervention of the mediator - facilitative and evaluative.” In the former, the
mediator is responsible for the managing of the procedure but cannot offer his or her own
proposals for dispute resolution variants. In the latter, the mediator has broader powers: he
or she can help parties by making formal or informal recommendations, offering the variants
of the settlement, etc. The Law ‘On mediation’ enshrines the classical facilitative mediation
model. It draws on the definition of mediation as ‘an extrajudicial voluntary, confidential,
structured procedure, during which the parties with the mediator (mediators) try to prevent
or resolve the conflict (dispute) through negotiations.'* It is also evidenced by other legislative
provisions. In particular, the mediator is obliged to manage the mediation procedure," but
he or she cannot provide advice and recommendations to the mediation parties about the
decision on the merits of the dispute or make such decisions.!® The mediator’s advice and
recommendations can only be related to the mediation procedure and finalisation of its
results.”” The parties independently determine the list of issues to be discussed during the
mediation, options for resolving the dispute, the content of the agreement resulting from
mediation, terms and methods of its execution, and other issues related to the dispute and
mediation procedure.'®

Mediator. The mediator is defined as ‘a specially prepared neutral, independent, impartial
person who conducts the mediation’’ There are no minimum age requirements for the
mediators, but persons with limited civil capacity or incapable persons, as well as persons
with a criminal record, cannot act as mediators. The legislation of some post-soviet countries
distinguishes professional and non-professional mediators:* the former should have
completed special training on mediation and obtained a mediator’s certificate; the latter have
no special education and can conduct the mediation if parties have agreed to such a person
as a mediator in their case. Ukraine does not endorse such a distinction: only those who have
completed the basic mediation course in Ukraine or abroad are entitled to act as mediators.
Basic mediation courses should have at least 90 hours, including no less than 45 hours of
practical skills training.?' The training of mediators, in addition to the basic training, may
include specialised trainings. Additionally, parties, public authorities, different institutions,
and other persons may impose additional requirements on mediators they engage, for

12 SeeN Alexander ‘“The mediation metamodel: Understanding practice’ (2008) 26 (1) Conflict Resolution
Quarterly 97-123 DOI: https://doi.org/10.1002/crq.225; L Riskin ‘Mediator Orientation, Strategies and
Techniques (1994) 12 Alternatives to the High Cost of Litigation 111-114 DOI: https://doi.org/10.1002/
alt.3810120904.

13 K M Roberts ‘Mediating the Evaluative-Facilitative Debate: Why Both Parties Are Wrong and a
Proposal for Settlement’ (2007) 39 Loyola University Chicago Law Journal 187-213.

14  Para4 Part 1 of Art 1 of the Law ‘On mediation’
15  Para 7 Part 1 of Art 12 of the Law ‘On mediation’
16  Para 2-3 Part 2 of Art 7 of the Law ‘On mediation’
17 Part 5 of Art 7 of the Law ‘On mediation’

18  Part 2 of Art 8 of the Law ‘On mediation’

19  Para2 Part 1 of Art 1 of the Law ‘On mediation’

20  For example, in Kazakhstan, mediators are divided into two groups: professional and non-professional. Non-
professional mediators are, for example, all judges during conciliation proceedings in court in accordance
with the Civil Procedure Code of the Republic of Kazakhstan and the Administrative Procedure Code of the
Republic of Kazakhstan (Part 2 Article 9 the Law of Kazakhstan ‘On mediation’ <https://online.zakon kz/
Document/?doc_id=30927376&pos=3;-106#pos=3;-106> accessed 1 January 2022.

21 Part 1 of Art 10 of the Law ‘On mediation’
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example, special trainings, age, education, experience, etc.?? Also, persons who have been
trained in basic mediator skills for at least 48 hours, which is confirmed by the relevant
certificates before the entry into force of the Law ‘On mediation, can act as a mediator. It
is worth noting that the Law ‘On mediation’ allows notaries to conduct a mediation if they

obtained the basic mediation course,” and the Notary Chamber of Ukraine is allowed to
conduct a basic mediation course and keep a register of notaries who can act as mediators.

Scope of the Law ‘On mediation’. The scope of the Law ‘On mediation’ is quite broad. It is
identified as

relationships pertaining to conduct of mediation for the purposes of preventing the
onset of conflicts (disputes) in the future or settling any conflicts (disputes) including
civil, family, labor, commercial, administrative ones as well as those in administrative
offense and criminal proceedings in order to reconcile a victim with a suspect
(defendant).*

At the same time, the legislation may contain specific regulations of mediation procedures
for different categories of disputes. As we can see, the Law ‘On mediation’ regulates not only
the mediation of dispute settlement but also a so-called preventive mediation, i.e., mediation
of the dispute which can only appear in the future, for example, mediation of the conclusion
of a contract or premarital agreement.

Mediation can also be integrated into litigation at different stages. In view of this criterion,
the following types of mediation can be distinguished: a) pre-trial mediation, which takes
place before the commencement of a trial and can be a mandatory pre-trial procedure for
resolving a dispute, the non-use of which makes it impossible to initiate court proceedings;
b) mediation in the court of first instance, which takes place during the preparatory
proceedings or trial of the case on the merits before the court judgment; c¢) mediation
in higher courts during the review of court judgments in appellate or cassation courts;
d) mediation in enforcement proceedings, or post-judicial mediation, conducted during
the enforcement of a court judgment. The same is relevant for integrating mediation into
arbitration.

Principles of mediation. The Law ‘On mediation’ recognises classical principles of facilitative
mediation, such as: voluntariness (Art. 5), confidentiality (Art. 6), neutrality, independence,
and impartiality of the mediator (Art. 7), self-determination of the parties, and equality of
the rights of the parties of mediation (Art. 8).

3 MANDATORY MEDIATION AND CONSTITUTIONAL PROVISIONS

The Law ‘On mediation’ says nothing about mandatory mediation while proclaiming
voluntariness to be one of the basic principles of mediation, according to which the parties
can only voluntarily, by mutual consent, apply to the chosen mediator, no one can be
forced to participate in the mediation, and the procedure can be stopped at any time at the
initiative of one of the parties.” It may seem that the Law ‘On mediation’ enshrines a classic
voluntary model of mediation. But nowadays, more and more countries establish different

22 Part 3 of Art 9 of the Law ‘On mediation’

23 Part 3 of Art 1 of the Law of Ukraine ‘About notaries’ <https://zakon.rada.gov.ua/laws/show/3425-
12#Text> accessed 1 January 2022.

24 Part 1 of Article 3 of the Law ‘On mediation’
25  Art 5 of the Law ‘On mediation.
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kinds of mandatory mediation for some categories of cases.” The first country in Europe
to develop such a provision was Italy, where mediation is a mandatory pre-trial procedure,
for example, in condominium co-owner disputes, medical negligence disputes, defamation
disputes, and disputes arising from banking and insurance contracts, etc.”’” This tendency
caused a shift in the interpretation of the voluntariness principle from the voluntary entering
into the mediation procedure to the voluntary ending of such a procedure. Nowadays, the
introduction of different kinds of mandatory mediation have become the global trend in the
legal regulation of mediation.

We can identify different kinds of mediation depending on the division of initiative between
the parties and the court in deciding on the use of mediation: a) completely voluntary
mediation, initiated by the parties; b) mediation initiated by at least one party, which obliges
the other party to participate in mediation without the right to refuse; ¢) mediation, initiated
by the court: i) mediation on the recommendation of the court, when the judge has only
the right to recommend mediation and explain its advantages and sanctions for refusal to
use mediation according to national legislation; ii) mediation by appointment or direction
of the court, which reflects the greater degree of binding nature of this procedure, and the
obligation in this case may relate to attending an information session or the mediation itself;
d) mediation as a statutory pre-trial procedure established by law, which means that the
plaintiff could not bring the action unless parties try to resolve their dispute by the means
of mediation.?

Art. 124 of the Constitution of Ukraine provides that the jurisdiction of the courts extends
to any legal dispute and any criminal charge. In cases provided by law, courts also consider
other cases. The law may provide for a mandatory pre-trial dispute resolution procedure.”
This constitutional provision opens the door for the legislator to introduce mandatory
mediation in certain categories of cases in the future in spite of the fact that the Law ‘On
mediation’ does not regulate any kind of mandatory mediation.

Mandatory mediation causes challenges for Ukraine. Adopting the provisions on the
mandatory mediation, the state extends to this procedure the effect of para. 1 of Art. 6
of the Convention for the Protection of Human Rights and Fundamental Freedoms 1950
(hereinafter — the ECHR) in terms of the positive obligation of the state to guarantee
access to court. In spite of the fact that in light of the European Court of Human Rights
(hereinafter — the ECtHR), case-law mandatory mediation does not violate the access to
court requirement, in every case, the proportionality principle should be met. The classical
structure of the proportionality test for the cases concerning access to court reads as follows:

1) the aim of the access to court restriction enshrined by law should be legitimate;

2) means which were used for the restriction should be minimally burdensome and
necessary in a democratic society;

3) there was a reasonable and proportionate relationship between the means employed
and the aim sought to be achieved;

4) the restriction under consideration does not contradict the very essence of the
access to court right, because the person cannot be deprived of the right to judicial

26  See CH van Rhee ’Mandatory Mediation before Litigation in Civil and Commercial Matters: A European
Perspective’ (2021) 4(12) Access to Justice in Eastern Europe 7-24 DOI: https://doi.org/10.33327/AJEE-
18-4.4-a000082.

27  SeeESilvestri, R Jagtenberg, “Tweeluik — Diptych: Juggling a Red Hot Potato: Italy, the EU, and Mandatory
Mediation’ (2013) 17(1) Nederlands-Vlaams Tijdschrift voor Mediation en Conflictmanagement 29-45.

28  SeeT Tsuvina, A Serhieieva ‘Comprehensive Analysis of the Current Situation, Barriers and Possibilities
of Mediation Development: with Recommendations for the Promotion and Implementation of
Mediation in Ukraine’ (2019) 38-41.

29  Constitution of Ukraine <https://zakon.rada.gov.ua/laws/show/254k/96-Bp#Text> accessed 1 January
2022.

This is an open-access article distributed under the terms of the Creative Commons Attribution License (CC BY 4.0), which permits 147
unrestricted use, distribution, and reproduction in any medium, provided the original author and source are credited.



AJEE Access to Justice in Eastern Europe
proilenteiromenitormed ISSN 2663-0575 (Print) ISSN 2663-0583 (Online)
P — Journal homepage http://ajee-journal.com

protection due to the restriction and there should always be alternative ways to protect
violated rights, freedoms or interests, if the consideration of certain cases is excluded
from the court jurisdiction.*

In view of the above, it can be concluded from the interpretation of mediation as a mandatory
pre-trial procedure that such procedure pursues a legitimate aim which has two aspects: on
the one hand, it pursues the public interest in access to justice for all and its effectiveness, as
well as caseload relief; on the other hand, it aims to satisfy the private interest of the parties,
which is to ensure the use of an effective and appropriate consensual way to resolve their
dispute. If the parties are given the opportunity to voluntarily end the mediation procedure,
the means employed for the restriction are minimally burdensome and proportionate with
the aim of restrictions.

At the same time, the question arises as to whether such a legislative provision will not cause
situations where, in reality, a person will be deprived of the right to a fair trial at all, taking
into account the real development of mediation in Ukraine and quantity of certificated
mediators. The introduction of mediation as a mandatory pre-trial procedure for resolving
disputes, even in some categories of cases, implies a positive obligation of the state to ensure
unimpeded access to mediation throughout the state. At the same time, in cases where
parties have the right to legal aid, mediation should be provided free of charge at the expense
of the state budget.* In our opinion, this task is unachievable in the current situation in
Ukraine, taking into account the number of mediators, large territory of the country, and
diversification of the judicial system. As a result, it may lead, on the one hand, to additional
burdens on the budget and, on the other hand, to violation of the rights to a fair trial (para.
1 Art. 6 ECHR). Yet now, there are several pro-bono projects of mediators’ associations and
legal aid systems in large cities and online mediation projects in small cities. All in all, it is
important to remember that compulsory mediation can increase the number of mediations
but will not increase the number of settled disputes, as the parties and lawyers will often see
such a procedure as a formality before filing a lawsuit. According to these considerations,
before introducing mediation as a mandatory pre-trial procedure, the state needs to do some
serious work on the popularisation of mediation and increasing the number of mediators.

4  INTEGRATION OF MEDIATION INTO JUDICIAL PROCEEDINGS

Though historically, mediation appears as an alternative to the classical judicial proceedings,
over time, the effectiveness of mediation has led to the integration of mediation into judicial
proceedings. Mediation seeks to lighten the load on the judicial system and help in combating
such negative trends in civil procedure as the excessive length of a trial, high court fees, and
the complexity of litigation, which characterise the crisis of civil justice in the second half of
the 20th century.* It is currently recognised that mediation can improve the accessibility and
efficiency of justice, enrich judicial practice, increase flexibility and adaptability of litigation
to the nature of the dispute, etc. As a result, on the one hand, it may increase trust in the
justice sector and the level of satisfaction of ordinary people by a judiciary, and on the other
hand, it allows parties to choose the most appropriate way to solve their dispute.

30  See among others: Golder v United Kingdom App No 4451/70 (ECtHR, 21 February 1975) para 34;
Ashingdane v the United Kingdom App No 8225/78 (ECtHR, 28 May 1985); Stanev v Bulgaria [GC] App
No 36760/06 (ECtHR, 17 January 2012).

31  See Para 4 Part 1 of Art 1 of Law of Ukraine ‘On Free Legal Aid’ <https://zakon.rada.gov.ua/laws/
show/3460-17#Text> accessed 19 June 2021.

32 See AA Zukerman, Civil Justice in Crisis: Comparative Perspectives of Civil Procedure (Oxford University
Press 1999).
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Modern trends in strengthening the interaction between mediation and legal proceedings
allow us to distinguish court mediation, which is integrated into judicial proceedings
and provided with the assistance of the court. In general, the development of a strategy
for integrating mediation into the court proceedings concerns two main aspects: an
organisational one, which is associated with the development of an optimal model of
court mediation, as well as procedural, which is focused on the procedural features of such
integration.

4.1 ORGANISATIONAL ASPECT OF INTEGRATION

Analysis of legislation and practice of implementation of pilot projects for mediation
integrated into judicial proceedings in foreign countries allows to distinguish the following
models of court mediation:

a) judicial mediation, or ‘judge-mediator‘ model, which is conducted directly
in court by judges who have passed special mediation training;

b) court-related mediation of two types:

i) internal court-related mediation, in which mediation is carried out in the
centre of the mediation or ADR centre in court, so the mediation is supposed
to be conducted ‘inside’ the court by inside mediators;

ii) external court-related mediation, in which cases for mediation are sent to
external public or private mediation centres or mediators.*

There were several pilot schemes of court mediation in Ukraine supported by the donor
organisations. The following models of mediation integrated into judicial proceedings were
presented:

o external court-related mediation (‘Support for mediation development
in eight courts of the Volyn region as an alternative way to resolve the
conflict’ with the support of USAID within the framework of the Fair
Justice Project);

o judicial mediation, in which specially trained judges acted as mediators
(grant of the European Commission and the Council of Europe “The
procedure for selection and appointment of judges, their preparation,
bringing to disciplinary responsibility, distribution of cases and alternative
dispute resolution’ in 2006-2007 and ‘“Transparency and effectiveness of
the justice system in Ukraine’ in 2008-2011);

 aspecial procedure for settling a dispute with the participation of a judge
as a special kind of the conciliatory procedure held by a judge (project
‘Education of Judges for Economic Growth' with the support of the
Canadian National Judicial Institute).

Within these projects, the following results were obtained. According to statistics, within the
framework of an external mediation that was implemented in eight courts of the Volyn region,
142 persons were involved in the mediation process, 108 information-evaluation meetings
with parties, and 38 mediations were conducted, 14 of which were successful (among them -

33 T Tsuvina, A Serhieieva, ‘Comprehensive Analysis of the Current Situation, Barriers and Possibilities of
Mediation Development: with Recommendations for the Promotion and Implementation of Mediation
in Ukraine’ (2019) 24-25.
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two inheritance disputes, three land disputes, four family disputes, five civil disputes). After
conducting a successful mediation, parties were asked to answer the questionnaire: 20 of the
24 persons indicated that they did not expect such a result; 18 of 24 persons reported that
the judge fully understood the essence of the problem and contributed to the resolution of
a dispute as much as possible and recommended them the mediation; 16 of 24 persons said
that in the future they would first try to use mediation in order to save money and time.
At the same time, among 24 cases in which mediation was not successful: 4 mediations
were stopped by the mediator (including three mediations, during which mediators were
informed about violence), and in five cases, the mediation was stopped because of parties’
legal representative position in the case.**

Instead, in the pilot project of the judicial mediation (model ‘judge-mediator’) which was
held in four courts (Bila Tserkva City Court of Kyiv Oblast, Vinnytsa District Administrative
Court, Donetsk Administrative Court of Appeal, Ivano-Frankivsk City Court) during the
period from 5 July 2010 to 15 November 2010, 83 cases were transferred to mediation, in
50 cases mediation took place, 36 mediations ended successfully, and in 33 cases settlement
mediation agreements were concluded.*

The project connected with the implementation of the procedure for settling a dispute with
the participation of a judge even became a basis for the amendments to the procedural
legislation in 2017. In fact, it is not mediation - it is a kind of conciliation led by the judge
who conducted the trial.

Although different kinds of integrating mediation were piloted in Ukraine, the new Law ‘On
mediation’ says nothing about the possibility of conducting mediation by judges or other
court staff, so we can conclude that in Ukraine, external court-annexed mediation will be
developed in the future. From this point of view, the main question is how and by whom the
mediators for this kind of mediation will be selected and who will form and keep the register
of such mediators.

4.2 PROCEDURAL ASPECTS OF INTEGRATION

Even before the adoption of the Law ‘On mediation, mediation could be used in parallel with
court proceedings due to the existence of legal provisions on the possibility of reaching a
settlement agreement between the parties at any stage of civil, commercial, or administrative
proceedings, including appellate and cassation proceedings and enforcement proceedings.
In practice, if parties of litigation use mediation and find an amicable solution, they
can bring it to the court, and it can be approved by the court as a settlement agreement.
Moreover, although there was no legislative regulation of mediation, since 2017, the
mediator’s immunity has already been enshrined in procedural law,* which effectively made
it impossible to interrogate a mediator as a witness about the facts which became known to
him or her during the mediation.

Simultaneously with the adoption of the Law ‘On mediation’ amendments to procedural
codes — the Civil Procedure Code (hereinafter — the CPC), the Commercial Procedure
Code (hereinafter — the ComPC), and the Code of Administrative Procedure (hereinafter —

34  OM Matviychuk, OG Zavydovska, Mediation in the courts: myth or reality? (Lutsk: B.v. 2016).

35  Transparency and Efficiency of the Judicial System of Ukraine: Materials for Training Mediators from
the Circle of Judges of the Supreme Court of Ukraine, Higher Specialized Courts and Representatives
of Higher Education Institutions in the Framework of the Joint Program of the European Union and the
Council of Europe, 20-25 March 2011 6.

36  Para2 Part 1 of Art 70 of the CPC; Para 2 Part 1 of Art 66 of the ComPC.
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the CAP) - were made. The main judicial guarantees in case of mediation usage can
be summarised as follows:

A) Procedural law explicitly stipulates that the parties may reconcile, including
through mediation, at any stage of the judicial proceedings, and the result of the
parties’ agreement may be approved as a judicial settlement agreement.”

B) Special guaranty of the neutrality principle is connected with the prohibition to
combine two roles - mediator and legal representative: a person who acted as a
mediator in a dispute related to a case before a court cannot act as a representative
in the same case.*

C) The judge is now obliged to find out during the preparatory hearing in the case
whether the parties wish to settle the dispute out of court through mediation.*”

D) If the parties agreed to conduct an out-of-court mediation on preparatory stage, a
court can adjourn the preparatory hearing;* at the same time, the court is obliged to
suspend the proceedings if both parties request to suspend the proceedings during
the conduction of mediation before them for the period of the mediation but not
more than 90 days from the date of the decision to suspend the proceedings.*!
After the resumption of proceedings, if the parties reached a mediation settlement
agreement, a court may close the proceedings and approve such an agreement.
Other options are to close the proceedings because of the plaintiff’s waiver of the
claim or to deliver court judgment in case of admitting the claim by the defendant.
In case of unsuccessful mediation, the court after resuming the proceedings must
consider the case on the merits and deliver a judgment.

E) The use of mediation procedure is incentivised by the rules on court fee return: in
case of the settlement agreement, plaintiff’s waiver of the claim or recognition of
the claim by the defendant resulting from the mediation, 60 percent of the court
fees in the first, appeal or cassation instances are reimbursed.*

F) A special rule is established for administrative proceedings, which sets deadlines
for filing suits: mediation does not suspend the duration of the period for filing a
suit to the administrative court.” The same relates to the limitation period for all
types of non-criminal cases.*

5 CONCLUSIONS: CURRENT TRENDS IN THE DEVELOPMENT
OF MEDIATION IN UKRAINE

The Law ‘On mediation’ opened a new page in the ADR movement in Ukraine in terms of
the rule of law and access to justice. Despite its expected positive effect, a lot of problems are
still open for discussion.

37  Part 7 of Art 46 ComPC; Part 7 of Art 49 CPC; Part 5 of Art 47 CAP.

38  Para 5 Part 5 of Art 183 ComPC; Para 5 Part 5 of Art 198 CPC; Para 5 Part 6 of Art 181 CAP.

39  Para?2 Part 2 of Art 182 ComPC; Para 2 Part 2 of Art 197 CPC; Para 2 Part 2 of Art 180 CAP.

40  Para 5 Part 5 of Art 183 ComPC; Para 5 Part 5 of Art 198 CPC; Para 5 Part 6 of Art 181 CAP.

41  Para 3-1 Part 1 of Art 227 ComPC; Para 4-1 Part 1 of Art 251 CPC; Para 4 Part 1 of Art 236 CAP.
42 Part 1,2 of Art 130 ComPC; Part 1, 2 of Article 142 CPC.

43 Part 6 of Art 122 CAP.

44 Part 2 Art 3 Law ‘On mediation’
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Firstly, the law focuses on general issues of developing mediation in Ukraine without
providing general guidelines for any specific model of court mediation. Yet, the development
of the latter is one of the strategic goals for the promotion of ADR in Ukraine and justice
sector reform. From this point of view, the next steps may relate to the development of
organisational and quality standards of court mediation, as well as the introduction of

mandatory mediation in specific types of cases in the context of the implementation of the
provisions of Art. 124 of the Constitution of Ukraine.

Secondly, in 2019, Ukraine signed the United Nations Convention on International
Settlement Agreements Resulting from Mediation (hereinafter - the Singapore
Convention).* Therefore, further changes will be aimed at amending the procedural
legislation, in particular, introducing a special procedure that would lead to the enforcement
of agreements resulting from international mediation in commercial disputes, similar to that
provided for arbitration by the New York Convention on the recognition and enforcement
of foreign arbitral awards.* The Ministry of Justice organised the working group for the
ratification of the Singapore Convention at the same time as the working group at the draft
Law ‘On mediation’ was organised. Now, this group is working on the amendments to the
procedural law, taking into account the Law ‘On mediation’ It should be noted that signing
the Singapore Convention can bring the practice of mediation to a new level, significantly
increasing its use in cross-border commercial disputes, which will have a positive impact on
Ukraine’s image on the world stage and the development of mediation in Ukraine.

Thirdly, the Law ‘On mediation’ envisages integration of mediation into other jurisdictional
activities, such as that of notaries and bailiffs and systems of legal aid, yet there is no special
regulation on mediation in this context. Some further steps should be taken by the Ministry
of Justice to find an effective model for integrating mediation into these areas.

Fourthly, the legislation does not pay due attention to the integration of mediation into
arbitration and international commercial arbitration. The practice of so-called hybrid
procedures, in particular med-arb and arb-med, based on a combination of mediation and
arbitration in different variations, is popular all over the world. The status of mediation
agreements and mediation clauses remains unclear in the Law ‘On mediation. A systematic
analysis of the rules of national procedural law suggests that they are not mandatory. An
important issue in the context of promoting mediation and developing a culture of ADR is
the need for mediation clauses contained in contracts, as well as mediation agreements to be
binding for the parties.

Fifthly, the information policy of the state is needed to popularise mediation in society. It
should explain the advantages of mediation, its principles, and benefits; foster layperson’s
trust in this institution and the desire to use non-competitive ways of resolving disputes,
create a positive image of mediators and raise awareness of their mission in society, etc.

45  United States Convention on International Settlement Agreements Resulting from Mediation <https://
uncitral.un.org/sites/uncitral.un.org/files/singapore_convention_eng.pdf> accessed 1 January 2022.

46  Convention on the Recognition and Enforcement of Foreign Arbitral Awards <https://www.uncitral.
org/pdf/english/texts/arbitration/NY-conv/New-York-Convention-E.pdf> accessed 1 January 2022.
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ABSTRACT

Background: The question of recognition and enforcement of international commercial
arbitration (ICA) decisions, as a prototype of a foreign court decision, finds radically opposite
answers in different legal systems and in the doctrine of the ICA. Thus, in the Regulation of the
Council (EU) 44/2001 of 22 December 2000 on the jurisdiction, recognition, and enforcement
of judgments in civil and commercial matters, formerly the Brussels Convention of 1968 and
the Lugano Convention of 1988, the notion of arbitration’ was excluded from the sphere of
execution and recognition of foreign court decisions.

Methods: Nevertheless, the procedure for recognising and enforcing an ICA award has a unified
approach in many countries around the world. Thus, national courts, when deciding on the
recognition and enforcement of an ICA award, are increasingly faced with such problematic
issues as the grounds for refusing to recognise and enforce such an award. This article reveals
that these grounds for refusing to recognise and enforce the award of the ICA are a violation of
public order of the country where the arbitral award is subject to recognition and enforcement.
Particular attention is paid to the distinction between ‘substantive’ and ‘procedural’ public order
and the practical approaches of national courts in some countries to this issue.

Results and Conclusions: The authors state that the way to overcome this inconsistency is
still a unified approach to understanding ‘public order’ in all member states of the New York
Convention of 1958 and clearer international regulation of this issue.

1 INTRODUCTION

In the Code of Civil Procedure of Ukraine,* Chapter 3 of Section IX bears the title
‘Recognition and granting of permission to execute awards of international commercial
arbitration’ This legislative decision is explained by the fact that in this chapter, the
legislator focuses on the recognition and enforcement of the awards of international
commercial arbitration. Moreover, not only are the awards of a foreign ICA subject to
recognition with the issuance of a permit for enforcement but also the voluntary execution
of such decisions must be confirmed by the court consideration of the application for
recognition and granting permission for voluntary execution of decisions on recovery of
monetary funds.

The recognition and enforcement of ICA awards are more important issues in the arbitration
mechanism for the settlement of disputes, which is governed by multilateral conventions,

4 Law of Ukraine ‘Civil Procedure Code of Ukraine’ of 18 March 2004 No 1618-1V (updated on
4 November 2018) <http://zakon.rada.gov.ua/laws/show/1618-15> accessed 16 October 2021.
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bilateral agreements, and national law.’> The most widely-used and successful instrument,
as already noted, is the 1958 Convention on the Recognition and Enforcement of Foreign
Arbitral Awards.®

Despite the universality of the New York Convention on the Recognition and Enforcement
of Foreign Arbitral Awards of 1958 (hereafter — the New York Convention), it remains
for the state court to recognise and enforce them and for state courts to consider
applications for recognition and permission to enforce arbitral awards, and to refuse
such recognition. In connection with the use, the problem of the relationship between
the Convention and the domestic law of the countries in which the arbitral award is to
be enforced arises.

The international legal regulation of the recognition and enforcement of arbitral awards was
initially aimed at creating a regime of the imperative obligation of states to comply with
arbitral awards rendered in their territory (internal arbitral awards). This provision was
enshrined in Art. 3 of the Geneva Protocol on Arbitration Reservations of 1923.” Later, in the
Geneva Convention on the Enforcement of Foreign Arbitral Awards of 1927, member states
undertook the enforcement in their territory of arbitral awards rendered in the territory of
other member states to the Convention on the basis of arbitration agreements that fell under
the Geneva Protocol of 1923.8

Mechanisms for the recognition and enforcement of foreign and domestic arbitral awards
in the international legal unification of ICA were formed gradually. However, neither the
New York Convention nor other international conventions on international commercial
arbitration contain the concept of an ‘internal’ arbitral award and general rules on the
criteria for qualifying arbitral awards as ‘foreign’ or ‘domestic’

The scope of the New York Convention is defined extremely broadly. In accordance with
para. 1 of Art. I of the Convention, a state shall recognise and enforce any arbitral award
rendered outside the territory of the state in which such recognition and enforcement
is required. In preparing the text of the New York Convention, proposals to narrow
the scope of the Convention were rejected on the grounds that disputes referred to
arbitration must include foreign elements. Thus, the member states to the Convention
have, in essence, agreed to limit the powers of national courts to hear a large proportion
of commercial disputes between individuals and legal entities that have close links with
their territory.’

5 On bilateral agreements between Ukraine and the EU member states, see Iryna Izarova, ‘Enhancing
judicial cooperation in civil matters between the EU and Ukraine: first steps ahead’, in A Trunk,
N Hatzimihail (eds), EU Civil Procedure Law and Third Countries: Which Way Forward? (Nomos
2021) 191-212.

6 1958 Convention on the Recognition and Enforcement of Foreign Arbitral Awards <https://www.
newyorkconvention.org/english > accessed 16 October 2021.

7 Protocol on Arbitration Reservations, Geneva, 24 September 1923 <https://www.uncitral.org/pdf/
russian/publications/sales_publications/Register_texts_vol_II.pdf> accessed 16 October 2021.

8 Convention on the Enforcement of Foreign Arbitral Awards, Geneva, 26 September 1927 <https://
www.uncitral.org/pdf/russian/publications/sales_publications/Register_texts_vol_ILpdf>accessed
16 October 2021.

9 United Nations Conference on International Commercial Arbitration. Comments by Governments
on Draft Convention on the Recognition and Enforcement of Foreign Arbitral Awards. E/

Conf. 26/3. 10 March 1958. P. 3 <http://www.newyorkconvention.org/travaux+preparatoires/
history+1923+-+1958> accessed 16 October 2021.
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2 CLASSIFICATION OF GROUNDS FOR REFUSAL TO RECOGNISE AND ENFORCE
THE AWARD OF ICA

A key issue in the procedure for the recognition and enforcement of foreign arbitral awards
is the refusal of a national court to recognise and enforce foreign arbitral awards. Although
the New York Convention provides the same grounds for refusing to recognise and enforce
foreign arbitral awards in all contracting states, their application may lead to different results
due to the peculiarities of the regulation of this issue by domestic law.

The New York Convention enshrines two exhaustive sets of grounds for denial of recognition
and enforcement of arbitral awards. The first group of grounds includes the cases provided
for in Art. V (1), when:

a) the parties to the agreement are incapable in some way or this agreement
is invalid under the law to which the parties have subjected this agreement,
and in the absence of such subordination, for the law of the country where
the decision was made;

b) the party against whom the award has been made has not been duly
notified of the appointment of the arbitrator or of the arbitral proceedings or
has otherwise failed to submit their explanations;

c) the said decision is rendered on a dispute not provided for, or which does
not fall under the terms of the arbitration agreement or arbitration clause in
the contract, or contains rulings on issues beyond the arbitration agreement
or arbitration clause in the contract;

d) the composition of the arbitral tribunal or the arbitral proceedings did not
comply with the agreement of the parties or, failing that, did not comply with
the law of the state where the arbitration took place;

e) the decision has not yet become final for the parties or has been revoked or
suspended by the competent authority of the country where it was given or
the country whose law is applicable.

The second group of grounds for a refusal to recognise and enforce foreign arbitral awards
includes the cases provided for in Art. V (2) of the New York Convention:

a) the subject matter of the dispute may not be subject to arbitration under
the laws of that country;

b) the recognition and enforcement of this decision are contrary to the public
order of that country.

3 THEDEFINITION OF ‘PUBLICORDER’IN THE DOCTRINE OF INTERNATIONAL
COMMERCIAL ARBITRATION

Particular attention should be paid to such grounds for a refusal to recognise the enforcement
of an ICA award as non-compliance with the public order of the country where the ICA
award is subject to recognition and enforcement.

The issue of public order is one of the difficult problems of international commercial
arbitration. Public order is a protective mechanism designed to protect the foundations of
law and order that have developed at a certain point in time and are effective and necessary
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for the functioning of a given society. The legislation of almost all states and relevant
international agreements enshrines a well-known rule: a foreign arbitral award is not
enforceable if the court finds that such enforcement may cause a result that is incompatible
with the law and order of the state (public order). However, in no legal system is there a

clear legislative definition of the concept of ‘public order’ There is also no unified approach
to determining the content of public order in law enforcement practice and legal doctrine.

One of the most famous Ukrainian scholars, Vasyl Kysil, identifies elements that are mostly
included in the content and can be a characteristic of such a concept as the ‘foundations of
law and order’ of Ukraine:

a) the fundamental principles of the national law of Ukraine, which cover
such imperative norms of public, private, and procedural law as constitute the
skeleton of the rule of law in Ukraine;

b) universally recognised principles of morality and justice that are important
for the Ukrainian legal order and prevailing in Ukrainian society;

¢) the legitimate interests of Ukrainian individuals and legal entities, the
Ukrainian state, and Ukrainian society, the protection of which is the main
task of the Ukrainian legal system;

d) generally recognised principles and norms of international law that are
part of the Ukrainian legal system and especially international human rights
standards.

The author also notes that due to the inconsistency of doctrinal approaches, the legislators of
most countries resort only to general formulations, so the ordre public reservations are very
similar to each other in different laws. As a rule, explanations on the rules of application of
the public order clause are given by the courts on the basis of the interpretation of the norms
of law, the qualification of the factual composition of the case, and doctrinal statements.*

The concept of ‘public order’ is enshrined in some regulations of Ukraine. Thus, in
accordance with para. ‘b’ item 2 part 2 of Art. 459 of the CPC of Ukraine, the decision of
the ICA may be revoked if the court determines that the arbitral award is contrary to the
public order of Ukraine. Para. 12 of the Resolution of the Plenum of the Supreme Court
of Ukraine of 24 December 1999 no. 12 ‘On the Practice of Consideration by Courts of
Requests for Recognition and Enforcement of Decisions of Foreign Courts and Arbitrations
and Revocation of Decisions Ruled by ICA in Ukraine’ stated that public order should be
understood as the legal order of the state, the defining principles and regulations that form
the basis of the system in it (concerning its independence, integrity, independence and
inviolability, basic constitutional rights, freedoms, guarantees, etc.)."!

Art. 12 of the Law of Ukraine ‘On Private International Law’'? also contains reservations on public

order, according to which the rule of foreign law is not applied in cases where its application leads
to consequences that are clearly incompatible with the principles of law and order (public order)
of Ukraine. In such cases, the law that is most closely related to the legal relationship is used, and
if such a right cannot be determined or applied, the law of Ukraine is applied.

10 AS Dowgert, VI Kisil (eds), International private law (K.: Anepra 2012) 228-229.

11 Resolution of the Plenum of the Supreme Court of Ukraine of 24 December 1999 no 12 ‘On the
practice of consideration by courts of petitions for recognition and enforcement of decisions of
foreign courts and arbitrations and revocation of decisions rendered by international commercial
arbitration in Ukraine’ <https://zakon.rada.gov.ua/laws/show/v0012700-99#Text> accessed 16
October 2021.

12 Law of Ukraine ‘On Private International Law’ <https://zakon.rada.gov.ua/go/2709-15> accessed
16 October 2021.
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4 TYPES OF PUBLICORDER AND PRACTICE OF APPLICATION

The main feature of the protection of public order in many jurisdictions is the distinction
between ‘substantive’ and ‘procedural’ public order. Therefore, in applying Art. V (2) (b) of the
New York Convention, national courts consider not only the outcome of the arbitral award
on the merits but also the procedure leading to such award, and in the case of substantial
procedural irregularities in the arbitration proceedings, recognition, and enforcement in
accordance with Art. V (2) (b).

National courts, when considering an application for recognition and enforcement of an
arbitral award, may establish a violation of public order in cases where the right of the party
to be heard has been violated. For example, the Quebec High Court, in Louis Dreyfus S.A.S.
v. Holding Tusculum B.V., refused to recognise and enforce the arbitral award because the
arbitral tribunal applied a remedy that went beyond the arbitration proceedings on the basis
of the arguments of only one party. Therefore, the court ruled that such an arbitral award
violates the principle of audiatur et altera pars (the other party should also be heard).?

Another example of a breach of procedural public order is when arbitrators act in violation
of the principles of independence and impartiality. For example, in Soc. Excelsior Film TV v.
Soc. UGC-PH, the French Court of Cassation, which was involved in two parallel arbitrations
between the same parties, one of the arbitrators who participated in the two arbitration
proceedings provided false information about the essential terms of the case in one of the
arbitration proceedings, which influenced the decision of this arbitral tribunal regarding its
jurisdiction. In the present case, the French Court of Cassation found that in so doing the
arbitrator had violated the principle of equality of parties of arbitration proceedings, which
was contrary to the most basic requirements of due process.'*

The District Court of Affoltern-on-Albis of Switzerland, in a decision of 24 March 1994,
established that when the lawyer of one of the parties in the negotiations included in the contract
a provision appointing himself as sole arbitrator in case of dispute between the parties, he had
violated public order. The court found that the conduct of the arbitrator, Dr. E., was so extreme
that it was difficult to imagine that any free and democratic legal system could equate an arbitral
award rendered by such an arbitrator with an act of justice of a sovereign state and ensure its
enforcement. It was absolutely unacceptable for a person who draws up a contract as an arbitrator
to give it a binding interpretation, especially if he had been a lawyer for many years.”®

An example of a breach of procedural public order may be a situation where two parties to
a tripartite contact had to appoint one arbitrator. The Court of Cassation of France in the
case of Siemens A.G. v. BKMI Industrienlagen GmbH acknowledged that the principle of
equality of parties in the appointment of arbitrators is part of the French understanding of
international public order, which can be ignored only after a dispute has arisen. The court
concluded that the decision rendered by the court of three arbitrators, one of whom had
been appointed with objections jointly by the two defendants, should be cancelled.'¢

The Federal Supreme Court of Switzerland in the case of Egemetal Demir Celik Sanayi ve Ticaret
A.S. v. Fuchs Systemtechnik GmbH stated that the main procedural guarantees, including the

13 Louis Dreyfus SAS v Holding Tusculum BV, Superior Court of Quebec, Canada, 12 December 2008
<http://newyorkconvention1958.org/index.php?lvl=notice_display&id=959> accessed 16 October 2021.

14 Société Excelsior Film TV v Société UGC-PH, Court of Cassation, France, 24 March 1998 <http://
newyorkconvention1958.org/index.php?lvl=notice_display&id=152> accessed 16 October 2021.

15  Leon Trakman ‘Domestic Courts Declining to Recognize and Enforce Foreign Arbitral Awards:
A Comparative Reflection’ (2018) 6 (2) The Chinese Journal of Comparative Law 174-227.

16 Siemens AG v BKMI Industrienlagen GmbH, Court of Cassation, France, 7 January 1992 <https://
heinonline.org/HOL/P?h=hein journals/intfinrl2&i=129> accessed 16 October 2021.
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principle of procedural public order, guarantee to ensure an independent decision-making
process regarding those claims and objections of the parties that have been submitted to the
arbitral tribunal in accordance with the relevant requirements of the procedural rules.'” In
another judgment of the Swiss Federal Supreme Court in case X (S.p.A.) v. Y (S.z.1.), the court
stated that procedural public order is violated when fundamental and generally accepted
principles are not followed, which leads to certain contradictions regarding the fair trial, so
that the decision is inconsistent with the values recognised by the rule of law.'®

Regarding the application of substantive public order, the following cases can be cited:
violation of the principle of pacta sunt servenda; the principle of good faith and the prohibition
of abuse of rights; property rights, such as expropriation without proper compensation;
antitrust and competition law, including in the member states of the European Union
(EU), the basic provisions of the EU on the common market; fiscal legislation, such as
tax legislation, the law on currency control; laws on social protection, such as the law on
consumer protection; foreign policy laws or other direct international obligations, such as
export/import restrictions, embargoes, sanctions in UN Security Council resolutions.”

The national laws of the member states of the New York Convention, disclosing the content
of public order, also distinguish between internal public order (ordre public interne) and
international public order (ordre public international). According to this distinction, public
order at the national level reflects the most fundamental concepts of morality and justice,
recognised in the legal system of the state, and legal relations of an international nature fall
under the standard of public order.

The distinction between the concept of international public order (ordre public international)
and domestic public order (ordre public interne) is traced in the doctrine of international
commercial arbitration. In countries such as Austria, Brazil, China, the Czech Republic,
Hungary, Italy, Russia, Slovenia, Taiwan, the United Kingdom, and the United States, courts
do not apply this distinction. National courts in countries such as Australia, Canada (at
least in Quebec), Croatia, France, Germany, Italy, Portugal, Slovenia, Turkey, Uruguay, and
Venezuela identify such differences. In Portugal, arbitration law explicitly provides that the
recognition and enforcement of foreign judgments is subject to international rather than
domestic public order. Pursuant to Art. 56 (1) (b) (ii)) of the Portuguese Law on Voluntary
Arbitration, the court refuses to recognise and enforce a foreign arbitral award if it leads to a
result that is manifestly incompatible with international public order in Portugal .

It is also pertinent to emphasise that in some countries, in particular France and Switzerland,
courts deliberately use this difference. For example, the French Supreme Court in Société
SNF v. Société Cytec, the French Court of Cassation notes that a breach of international
public order occurs only when, in certain circumstances, such a breach can be described as

>

‘effective and specific; ‘gross’ or ‘deliberate’?!

17 Egemetal Demir Celik Sanayi ve Ticaret AS v Fuchs Systemtechnik GmbH (2000) (Switz.)
<http://relevancy.bger.ch/php/clir/http/index.php?highlight_docid=atf%3A%2F%2F126-111-
249%3Ait&lang=it&type=show_document> accessed 16 October 2021.

18 X SpAvY Srl, Federal Tribunal, Switzerland, 8 March 2006, Arréts du Tribunal Fédéral (2006) 132 III
389  <http://www.swissarbitrationdecisions.com/sites/default/files/8%20mars%202006%204P %20
278%202005.pdf> accessed 16 October 2021.

19  Steiner Szabolcs, ‘Public order as ground for refusal of recognition of foreign arbitral awards with
special focus on Austria and Hungary’ <http://www.etd.ceu.hu/2012/steiner_szabolcs.pdf> accessed
16 October 2021.

20  Portuguese Voluntary Arbitration Law 2011 <https://a.storyblok.com/f/46533/x/68d5f16880/the-
new-law-on-voluntary-arbitration.pdf> accessed 16 October 2021.

21  Société SNF v Société Cytec, Court of Cassation, France <https://www.legifrance.gouv.fr/
affichJuriJudi.do?id Texte=JURITEXT000018947552> accessed 16 October 2021.
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Due to the lack of clear legal regulation of the concept of ‘public order’ in Ukraine, a certain
approach is reflected in the practice of national courts. Thus, in accordance with the position
of the Supreme Court, public order should be understood as the rule of law of the state
and certain principles and guidelines that form the basis of its existing system (concerning
its independence, integrity, sovereignty, and inviolability and basic constitutional rights,
freedoms, guarantees, etc.).”? The international public order of any country includes the
fundamental principles and principles of justice, the morals that the state wishes to protect
even when it is not directly related to the state itself; rules that ensure the fundamental
political, social, and economic interests of the state (rules of public order) - the obligation of
a state to comply with its obligations to other states and international organisations. These
are the unchanging principles that express the stability of the international system: including
the sovereignty of the state, non-interference in the internal affairs of states, non-violation of
territorial integrity, and so on.

According to the position of the Supreme Court, it is stated that the legal concept of public
order exists to protect the state from foreign arbitration awards that violate the fundamental
principles of justice and judicature in the state. These provisions are intended to establish
a legal barrier to decisions taken contrary to the fundamental procedural and substantive
principles of public and state order. They are also designed to prevent the possibility
of recognising and authorising the execution of decisions related to the corruption or
unacceptable ignorance of arbitrators.”

An unjustified refusal to grant permission to enforce a decision of the ICA Court is a
kind of blocking of the decision and is an artificial regulatory barrier, which is absolutely
unacceptable from the point of view of international law. This block will not only not meet
the objectives of international arbitration but will also violate the legal rights that this arbitral
award may actually grant to the claimant in other countries.

Refusal to recognise and grant permission for enforcement on the territory of Ukraine of
the arbitral award will violate part one of Art. 1 of Protocol No. 1 to the Convention for the
Protection of Human Rights and Fundamental Freedoms, will interfere with the claimant’s
ownership of the awarded funds (decision in the case of Stran Greek Refineries and Stratis
Andreadis v. Greece of 9 December 1994, Series A, no. 301-B).

The reservation on public order in general is formulated in international conventions. In
particular, Art. 6 of the UN Convention on the Law Applicable to the International Sale of
Goods of 15 June 1995 states that in each of the contracting states, the application of the
law defined by this Convention may be excluded for reasons of public order. The same rule
is laid down in Art. 18 of the UN Convention on the Law Applicable to Contracts for the
International Sale of Goods of 22 December 1986. Thus, the main task of the reservation on
public order in international law is to resolve conflicts between different countries.

The object of the reservation on public order is international private law relations, and the
subject is non-application of foreign law, which is chosen to regulate civil relations with
a foreign element, if its application violates the public order of the state. In this case, the
reservation on public order will regulate an independent sphere of public relations, which
does not depend on the sphere of interstate relations.

22 Resolution of the Civil Court of Cassation of the Supreme Court of 29 November 2018 in case no
760/5924/17 on the application of the Limited Liability Company ‘CITIPORT’ on the recognition
and granting of permission to enforce the decision of the International Commercial Arbitration
Court at Trade-Industrial Chamber of Ukraine of 21 January 2016 in the case of AU no 6111r/2015.

23 Resolution of the Civil Court of Cassation of the Supreme Court of 5 September 2018 in case no
761/46285/16-c on the claim of the Joint-Stock Company ‘Avia-FED-Service’ to grant permission to
enforce the decision of the International Commercial Arbitration Court at the Chamber of Industry
of the Russian Federation of 3 October 2016 in case no 300/2015.
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Art. 12 of the Law of Ukraine ‘On Private International Law’ stipulates that a rule of law
of a foreign state is not applied in cases where its application leads to consequences that
are clearly incompatible with the principles of law and order (public order) of Ukraine.*
In such cases, the law that has the closest connection with legal relations is applied, and if
such right cannot be defined or applied, the law of Ukraine is applied. If the court considers
the disputed legal relationship on the basis of an agreement between the parties, the public
order of this state is not directly affected. In view of the above, a reference to a breach of

public order may take place only in cases where the execution of a foreign arbitral award is
incompatible with the foundations of the rule of law of the state.”

A clearer approach to the understanding of ‘public order’ is reflected in the dissenting opinion
of the judge, which states that the definition of ‘public order’ should take into account the
recommendations of the Association of International Law on Public Order, adopted in New
Delhi in 2002, which state that the finality of arbitral awards in ICA should be respected
except in exceptional circumstances.?

According to para. 1 (d) of these recommendations, the international public order of any
state includes:

(I)  the fundamental principles of justice or morality which the state wishes to
% P ) y
protect, even if it has not been directly involved in the dispute;

(I1) rules designed to serve the fundamental political, social, or economic
interests of the state, known as lois de polis or ‘rules of public order’; and

(III) the duty of a state to comply with its obligations to other states or
international organisations.

A breach of public order will occur if the recognition and enforcement of a foreign arbitral
award in a particular case are so contrary to national law that it is inadmissible under
national law.

Under this approach, foreign arbitral awards, the enforcement of which may conflict with
the mandatory rules of the national law of the country where enforcement is sought, or with
the rules of international treaties of such a country, are recognised as contrary to public
order and are not enforceable.”

5 CONCLUSIONS

Thus, it is clear that the rules of the New York Convention, although they contain exclusive
grounds for refusing to recognise and enforce foreign arbitral awards, the national laws and
courts of the member states regulate this issue, taking into account the specifics of their own
legal systems. This is especially true regarding approaches to the definition and practice of
public order as grounds for refusing to recognise and enforce an ICA award. We believe that

24  Irynalzarova, ‘Strengthening Judicial cooperation in civil matters between the EU and neighboring
countries: the example of Ukraine and the Baltic states’ (2019) 12 (2) Baltic Journal of Law & Politics
115-133. https://doi.org/10.2478/bjlp-2019-0014

25  Resolution of the Civil Court of Cassation of 5 September 2018 in case no 761/46285/16-t <http://
reyestr.court.gov.ua/Review/76502952> accessed 16 October 2021.

26  Opinion of a judge of the First Judicial Chamber of the Civil Court of Cassation in the Supreme
Court Karpenko SO from 27 March 2019 in case no 756/618/14-c.

27  Separate opinion of the Judge of the First Judicial Chamber of the Civil Court of Cassation as a part
of the Supreme Court Karpenko SO dated 27 March 2019 in case no 756/618/14-t <http://reyestr.
court.gov.ua/Review/82885459> accessed 16 October 2021.
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the only way to overcome this inconsistency is still a unified approach to understanding
‘public order’ in all member states of the New York Convention and a clearer international
regulation of this issue.
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ABSTRACT

Background: The Constitutional Court of Ukraine and courts of general jurisdiction play one
of the main roles in the application of the rule of law. The article is devoted to the study of the
constitutionalisation of the principle of the rule of law, as well as its constituent elements, in
particular, the principle of legal certainty, proportionality, and direct action of the Constitution
of Ukraine. The article analyses the legal positions of the Constitutional Court of Ukraine
on the content of the above elements of the rule of law. It is emphasised that the principle
of proportionality is fundamental to defining the limits of human rights. The content of this
fundamental principle is manifested in the proportionally reasonable relation between the
purpose of restricting a certain human right and the means used by the state to limit it. In
addition, it is noted that the principle of direct action of the Constitution as an element of the
rule of law has limited effect and relates mainly to provisions on human and civil rights and
freedoms, as well as the provisions of new procedural codes introducing a novelty, which are
generally perceived positively.

Methods: The paper used the following methods of analysis and synthesis to examine the main
approaches to the definition of the rule of law and its individual elements: the system-structural
method, which allowed us to give a structural description of the principle of the rule of law, as
well as to analyse the content of its elements, and the logical-legal method, which provided an
opportunity to clarify the content of the legal positions of the Constitutional Court of Ukraine
on the interpretation of the rule of law.

Results and Conclusions: Theoretical and practical approaches to substantiating the nature
of the rule of law and the content of its structural elements in the legal positions of the
Constitutional Court of Ukraine were developed and analysed.

1 INTRODUCTION

The rule of law principle is the fundamental principle that guides the Constitutional Court
of Ukraine in exercising constitutional control and is embodied in the principle of the rule
of the constitution.® In particular, the Constitutional Court of Ukraine emphasises the latter
thesis, pointing out that by adopting the Law of Ukraine ‘On the All-Ukraine Referendum,
the Verkhovna Rada of Ukraine of the sixth convocation went beyond its constitutional
powers, which is inconsistent with the rule of law. The Constitution of Ukraine is of the

5 As Yu.Todyka stated in this regard, ‘Consideration of the rule of law outside the rule of the Constitution
and laws - is a way to lawlessness and permissiveness, and recognition only of the rule of law outside the
systematic understanding of the rule of law — is a way to accept unjust, inhumane, undemocratic laws,
other normative legal acts’ (Yu Todyka, Fundamentals of the constitutional system of Ukraine (Fact 1999)
67-68).
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highest legal force. Laws and other normative legal acts are implemented according to the
Constitution of Ukraine and must meet its norms by resolving issues in the constitutional
petition.

Let us now consider the characteristics of the rule of law principle.®

2 THEORETICAL FUNDAMENTALS OF UNDERSTANDING THE PRINCIPLE
OF THE RULE OF LAW

It is generally accepted that the classical justification of the rule of law principle was made by a
well-known English lawyer, A. V. Dicey, in the work Introduction to the study of constitutional
law (1907). In his opinion, the basis of this principle is found in three provisions: 1) the absence
of state arbitrariness; 2) the subordination of each to the ordinary law applied by the ordinary
courts; 3) the general norms of constitutional law form the result of the common law of the state.”

According to Dicey, the first element is explained by the fact that ‘no person can be punished
and cannot pay personally or with his/her wealth other than for a violation of the law, which is
confirmed by ordinary law before ordinary courts. In this sense, ‘the rule of law is opposed to any
system of government based on the use of broad, arbitrary and discretionary restrictive powers
by those in power’® The second element of the rule of law principle, according to Dicey, requires
that ‘everyone obey the common law applied by ordinary courts’’ Dicey believed that the third
element of the rule of law involves the recognition of general rules of constitutional law as a result
of the common law of the state, which reflects the difference between the English constitution
based on court decisions and written constitutions of other European states."’

According to F. Hayek, the general nature, equality, and certainty of the law, as well as the
fact that the discretionary powers of administrative bodies to apply coercive measures
(administrative interference with individuals and their property) can always be challenged
in court, constitute in practice ‘the very essence of the matter, the decisive point on which it
depends whether the rule of law prevails or not’!!

In modern legal literature, you can find many different definitions of the rule of law. But they
all come down to two basic concepts of the rule of law - ‘formal’ and ‘material’ The peculiarity
of the material component is that it includes requirements for the content of the law (as a rule,
it must be based on such fundamental legal and moral principles as freedom, equality, and
justice); and the peculiarity of the formal is that it focuses on the external form of legality.'?

6 Judgment of the Constitutional Court of Ukraine of 26 April 2018 no 4-r / 2018 in the case on the
constitutional petition of 57 people’s deputies of Ukraine on the compliance of the Constitution of
Ukraine (constitutionality) with the Law of Ukraine ‘On All-Ukrainian Referendum’ <https://zakon.
rada.gov.ua/laws/show/v004p710-18#Text> accessed 10 November 2021.

7 A Dicey, Fundamentals of public law in England. Introduction to the study of English constitutions (Type
of. comrade ID Sitina 1907) 212-231.

8 Ibid. 209-210.

9 Ibid. 216-217.

10 Ibid. 219-220.

11 B Leoni, Freedom and the law (IRISEN 2008) 308.

12 Tetiana Slin'ko, Yevhenii Tkachenko, ‘Constitutional law and the constitutionality criterion of state bodies’

acts’ (2020) Band 3 Wissenschaftlich-Praktischer Ssmmelband zum 10-jéhrigen Jubilaum der DUJV 70-90; Iu
Barabash, B Mokhonchuk, The principle of the law-governed state in the constitutional doctrine of Ukraine.
A new way to law (Balja Publishing 2021) 162; H Berchenko, A Maryniv, S Fedchyshyn, ‘Some Issues
of Constitutional Justice in Ukraine’ (2021) 2 Access to Justice in Eastern Europe 128-145; T Slinko,
O Uvarova, ‘Freedom of Expression in Ukraine: (Non) sustainable Constitutional Tradition’ (2019) 9(3)
Baltic Journal of European Studies 25-42.
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B. Tamanaha, analysing the various definitions of the rule of law, distinguishes its formal
and material components. Among the formal concepts, Tamanaha identifies such varieties
as 1) government based on law, 2) formal legality, and 3) legality in combination with

democracy, and among the material, he indicates 1) individual rights, 2) the right to dignity
and/or justice, and 3) the welfare state."

L. Fuller, in his famous work, The Morality of Law (2007), which is devoted to the analysis of
external moral characteristics of natural law, emphasises the eight procedural requirements
for the rules of law: 1) the existence of general rules of law; 2) promulgation and publication
of such norms; 3) prohibition of retroactive effect of laws; 4) clarity and legibility of laws; 5)
avoiding contradictions of laws; 6) a ban on passing laws that require the impossible things;
7) stability of laws over time; 8) correspondence between official actions and proclaimed
rules. Failure in any of these eight areas means not just a bad legal system but leads to a
situation that cannot be called a legal system at all."*

M. Radin formulates these requirements in a more generalised form: universality, general
knowledge, prospects, clarity, consistency, conformity, stability, and congruence of legislation."

R. Summers emphasises that the rule of law ideal is the empowered governance, at least in the
sphere of basic social relations between citizens and between citizens and their government,
as far as is possible through published formal norms that are properly interpreted and applied.
Official law is subject to rules defining the manner and limits of its application, as well as
sanctions or other compensation by citizens and officials for violations of norms applied only by
impartial and independent courts or similar tribunals after proper notification and hearing.*®

In his understanding of the rule of law, P. Gauder also distinguishes its material and formal
concepts, emphasising equality as a key component:

1) The rule of law has a moral value, because it requires the state to treat subjects as
equals (“the thesis of equality”). In particular, the rule of law promotes vertical equality
between officials and ordinary people and horizontal equality among the latter.

2) States adhere to the rule of law to the extent that they meet three conditions (“three
principles” thesis):

Settlement: officials are reliably restricted in the use of coercive state power only when
the latter is applied with due purpose and on the basis of a reasonable interpretation
of specific rules of law.

Publicity: subjects of law have the opportunity to familiarize themselves with the
rules referred to by officials to justify coercion; upon due request, the officials explain
their application in a particular case of rules that allow coercion; officials invite those
who are coerced to provide arguments regarding the application of legal rules in their
situation; the public can hear about these considerations and arguments in their favor.

Generality: neither the rules under which officials exercise coercion nor the exercise
by officials of the discretion provided for in those rules constitute an unjustified
difference between subjects of law; the difference is unjustified if it is not justified on
public grounds for all concerned."”

T. Bingham believes that the requirements of the rule of law apply to both public and private
persons and provide: 1) accessibility of the law, i.e., its clarity, legibility, and predictability;

13 B Tamanaha, The rule of law: history, politics, theory (Kiev-Mohyla Academy 2007) 106-107.
14 Lon L Fuller, The Morality of Law (IRISEN 2007) 53.

15 MJ Radin, ‘Reconsidering the Rule of Law’ (1989) 69 Boston University Law Review 785.
16 RS Summers, ‘A Formal Theory of the Rule of Law’ (1993) 6(27) Ratio Juris 127-142.

17 P Gauder, The rule of law in the real world (Pravo 2018) 33.
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2) settlement of human rights issues according to the rule of law, and not on the basis of
discretion; 3) equality before the law; 4) exercise of power in a lawful, fair and reasonable
manner; 5) protection of human rights; 6) providing means for resolving disputes without
excessive material costs or excessive duration; 7) justice of the court; 8) observance by the
state of international legal obligations and obligations arising from national law.'®

S. Pogrebnyak also highlights the formal and material aspects of the rule of law. In particular,
the last aspect of the rule of law provides for the following requirements: 1) the rules of law
must meet the standards of fundamental human and civil rights and freedoms; 2) the rules
of law must comply with the general principles of law, other principles of natural law."* As the
Constitutional Court of Ukraine (CCU) noted in the case of a milder sentence imposed by a
court, the rule of law requires the state to implement it in law-making and law enforcement
activities, namely, the content of laws should be permeated primarily by the ideas of social
justice, freedom, equality, and so on.

A report by the Venice Commission on the rule of law of 25-26 March 2011 states that
the rule of law is a key feature of the state in many constitutions of the former socialist
countries of Central and Eastern Europe and is much less common in the constitutions of
old democracies. Despite all this, a consensus has been reached in modern Europe on the key
importance of the concept of rule of law and on the elements covered by it. These elements
are not only formal but also material (substantial).

The experts of the Venice Commission include the main material and formal elements of the
principle of the rule of law:

legality (rule of law), which applies to individuals, as well as to government
agencies, public and private entities. Legal certainty, which means the
availability of the text of laws, the accuracy and clarity of their content.
Prohibition of arbitrariness, in which discretionary powers, although
necessary for the exercise of the full range of functions of power in today’s
complex societies, these powers should not be exercised arbitrarily.
Independent and impartial courts provide access to justice. Respect for
human rights. Prohibition of discrimination and equality before the law.?

3 COMPONENTS OF THE PRINCIPLE OF THE RULE OF LAW
IN THE LEGAL POSITIONS OF THE CONSTITUTIONAL COURT OF UKRAINE

The principle of the rule of law and its components have been repeatedly considered by the
Constitutional Court of Ukraine (CCU). For example, the Court stated that in accordance
with Part 1 of Art. 8 of the Constitution of Ukraine, Ukraine recognises and enacts the rule
of law. The rule of law is the supremacy of law in society (p. 4.1).”!

The Court also identified the material components of the rule of law, namely, that hat the
state must implement the rule of law in law-making and law enforcement actions, especially
in laws infused by the ideas of social justice, freedom, equality, etc. And since these categories

18 T Bingham, The Rule of Law (Penguin Books 2010) 37-132.
19 S Pogrebnyak, Fundamental principles of law (substantive characteristics) (Pravo 2008) 148-178.

20 Rule of Law Report no 512/2009, approved by the Venice Commission at the 86th plenary session of
25-26 March 2011, Law of Ukraine 10, 168-184.

21  Judgment of the Constitutional Court of Ukraine of 2 November 2004 no 15-rp / 2004 (case on
imposition of a milder punishment by a court) <https://zakon.rada.gov.ua/laws/show/v015p710-
04#Text> accessed 10 November 2021.
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are not only legal but also moral, the CCU concluded that the law is not restricted only to
law-making but also includes other social regulators, including morals, traditions, customs,
etc., achieved and legitimised by society. That is why such a definition of the law does not
provide a basis for its identification with the law, which can sometimes be unfair, including
restricting the freedom and equality of the individual.

In another decision, the CCU defined the rule of law as a mechanism to ensure control over
the use of state power and protect people from arbitrary actions of state power. The Court
stressed that the principle of the rule of law is a normative ideal towards which every system
of law should strive, and it should be considered a universal and integral principle of law,
in particular, in the context of its fundamental components: the principle of legality, the
principle of separation of power, the principle of democracy, the principle of legal certainty,
and the principle of a fair trial (p. 4).%

Thus, the fundamental component of the material concept of the rule of law is respect for
human rights. As T. Allan correctly points out,

the core of the analysis of the rule of law as an ideal of the constitutional system of
government is a clearly defined concept of law. From this point of view, human dignity
and individual autonomy are basic values and, therefore, integral prerequisites of any
law: accordingly, we reject the “positivist” understanding of law as a certain condition
or requirement at the state level imposed by any power source, regardless of the nature
of his rise.”?

After all, human rights are an integral part of law — their existence outside the law is
impossible, just as law cannot exist without human rights. Through the catalogue of human
rights, and above all constitutional rights, the ideas of equality, freedom, and justice are
embodied and guaranteed.

This idea is also embodied in the national law. In particular, part 1 of Art. 6 of the
Code of Administrative Procedure states that the court in decision-making on the case
is guided by the principle of the rule of law, according to which, in particular, human
rights and freedoms are recognised as the highest values and determine the content and
direction of the state.

One of the requirements of the material aspect of the rule of law is the establishment of clear
rules for the restriction of human rights in law-making and law enforcement practice. In the
practice of the body of constitutional jurisdiction on this issue, the following fundamental
ideas have been developed. In particular, the CCU, in the argumentation of the motivating
part of its decision, linked the understanding of Part 1 of Art. 29 of the Constitution of
Ukraine (right to liberty and security of person) with the rule of law.**

To this end, the CCU outlined the content of freedom:

The Constitutional Court of Ukraine proceeds from the fact that among the
fundamental values of an effective constitutional democracy is freedom. The existence
of freedom inside the person is one of the prerequisites for his/her development and
socialization. The right to liberty is an inalienable constitutional human right and
gives the opportunity to freely choose behavior and comprehensive development, to
act independently in accordance with own decisions and intentions, to set priorities,

22 Judgment of the Constitutional Court of Ukraine of 20 June 2019 no 6-r / 2019 <https://zakon.rada.gov.
ua/laws/show/v006p710-19#Text> accessed 10 November 2021.

23 T Allan, Constitutional justice. Liberal theory of the rule of law (Kyiv-Mohyla. Acad. 2008) 14-15.

24 Judgment of the Constitutional Court of Ukraine 1 June 2016 p. Ne2-pni/2016 https://zakon.rada.gov.
ua/laws/show/v002p710-16#Text accessed 10 November 2021.
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to do everything not prohibited by law, to move freely throughout the territory of the
state, choose a place of residence, etc. The right to liberty means that a person is free in
his or her activities from outside interference, except for the restrictions established by
the Constitution and laws of Ukraine (p. 2.3).

The court concluded that in accordance with Art. 8 of the Basic Law (rule of law), this
principle provides for judicial control over interference with the right of everyone to liberty
- the constitutional human right to judicial protection is a guarantee of all human and civil
rights and freedoms (p. 2.5%).

The restrictions on the exercise of constitutional rights and freedoms cannot be arbitrary
and unjust - they must be set exclusively by the Constitution and laws of Ukraine, pursue a
legitimate goal, be conditioned by the public need to achieve this goal, be proportionate and
reasonable, and are obliged to show such a legal regulation that will allow a person to achieve
a legitimate goal with minimal interference in the exercise of this right or freedom and not
to violate the essential content of such a right.

Thus, one of the principles that are fundamental to defining the limits of human
rights is the principle of proportionality. The content of this fundamental principle is
manifested in a proportionally reasonable relation between the purpose of restricting a
certain human right and the means used by the state to limit it. S. Shevchuk emphasises
the origin of the principle of proportionality from the principle of the rule of law and
the concept of liberal democratic statehood, pointing out that in the most general
form, the principle of proportionality requires that the measure taken by the state be
proportional to the purpose of this measure. According to Shevchuk, this principle
is aimed at protecting the rights and interests of citizens vis-a-vis public authorities,
requiring that state intervention through the adoption and application of legal acts
meet its purpose.”’

According to S. Pogrebnyak, this principle is aimed at ensuring a reasonable balance of
private and public interests in the legal regulation, according to which the goals of restrictions
should be significant, and the means to achieve them should be reasonable and minimally
burdensome for persons whose rights are limited.?

Representatives of the science of constitutional law in Germany understand the principle
of balance as one of the manifestations of a more general principle, namely, the principle of
proportionality. Thus, R. Alexi believes that the principle of proportionality includes three
elements (subprinciples): admissibility, necessity, and proportionality in its narrow sense,
which together express the idea of optimisation. The interpretation of constitutional rights
in light of the concept of proportionality means their interpretation as prerequisites for
optimisation, i.e., as principles, not just ordinary norms. As a prerequisite for optimisation,
principles are norms that require that everything that is highly possible be given factual
and legal expression. The principles of admissibility and necessity contribute to optimisation
by determining what is possible in reality. Thus, they express the idea of Pareto optimality.
The third subprinciple — proportionality in its narrow sense — relates to the concept of
optimisation in terms of determining the legal possibility. Since legal opportunity is based on
competition principles, achieving balance is nothing more than optimising the connection
between these competing principles. Therefore, the third sub-principle can be expressed as

25  Judgment of the Constitutional Court of Ukraine 1 June 2016 p. Ne2-pn/2016 https://zakon.rada.gov.
ua/laws/show/v002p710-16#Text accessed 10 November 2021.

26  Judgment of the Constitutional Court of Ukraine 1 June 2016 p. Ne2-pri/2016 https://zakon.rada.gov.
ua/laws/show/v002p710-16#Text accessed 10 November 2021.

27 S Shevchuk, Judicial law-making: world experience and prospects in Ukraine (Abstract 2007) 315-316.
28  Pogrebnyak (n 19) 204.
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the following rule: the greater the degree of dissatisfaction or violation of one principle, the
more important it is to adhere to another.?”

In its practice, the CCU has repeatedly defined the content of the principle of proportionality
and, based on the understanding of its content, has recognised the norms of law that were
the subject of its consideration as unconstitutional.” In particular, the Court noted that
for compliance with the constitutional principles of social and legal states, the rule of law
requires the implementation of legislative regulation of public relations on the basis of justice
and proportionality, taking into account the obligation of the state to provide decent living
conditions for every citizen of Ukraine (p. 2.1).”!

The CCU also defined the understanding of the principle of proportionality, stating that
when introducing additional responsibilities for citizens related to the right to freedom
of association, the legislator must ensure a fair balance between the interests of persons
exercising their right to freedom of association, the associations themselves, and the
interests of national security and public order, public health, or the protection of the rights
and freedoms of others. Based on this, the provisions of part one Art. 36 of the Basic Law of
Ukraine allows certain legislative restrictions on the exercise of this constitutional right. The
need for the legislator to apply the relevant restrictions on the constitutional right to freedom
of association must be carefully weighed and supported by convincing grounds that, under
any circumstances, preference will be given to measures with minimal restrictive effects and
that these restrictions will apply in a narrow area (p. 3.1)*.

In another decision, the CCU stressed that the right to liberty and security of person may be
restricted, but such restriction mustbe exercised in compliance with constitutional guarantees
of protection of human and civil rights and freedoms, principles of justice, equality, and
proportionality, ensuring a fair balance of interests of the individual and society, on the basis
and in the manner prescribed by the laws of Ukraine, taking into account international law,
the position of the European Court of Human Rights, and the reasoned decision of the court

(p.2.2)".

In the same judgment, the Court noted that the scope of the right to an appellate review,
determined by law, should guarantee a person the effective exercise of the right to judicial
protection to achieve the objectives of justice, ensuring the protection of other constitutional

29 R Alexi, ‘Balance, constitutional control and representation’ (2006) 2 Comparative Constitutional
Review 113; S Maksimov, Robert Alexi, ‘Constitutional rights and constitutional control’ (2015) Volume
1-2 Philosophy of Law and General Theory of Law 446-456.

30  Judgment of the Constitutional Court of Ukraine in the case on the constitutional petition of 56 people’s
deputies of Ukraine on the constitutionality of the provision of the second paragraph of the first part
of Art. 39 of the Law of Ukraine ‘On Higher Education’ (case on the age limit of a candidate July 2004
no 14 rp / 2004 <https://zakon.rada.gov.ua/laws/show/v014p710-04#Text> accessed 10 November
2021; Judgment of the Constitutional Court of Ukraine in the case of the constitutional appeal of
Kirovogradoblenerho Open Joint-Stock Company on the official interpretation of the provisions of
Part 8 of Art. 5 of the Law of Ukraine ‘On Restoration of Debtor’s Solvency or Recognition of Debtor’s
Bankruptcy’ no 5rp / 2007 <https://zakon.rada.gov.ua/laws/show/v005p710-07#Text> accessed 10
November 2021; Judgment of the Constitutional Court of Ukraine of June 1, 2016 no 2-rp (case on
judicial control over the hospitalization of incapacitated persons in a psychiatric institution) <https://
zakon.rada.gov.ua/laws/show/v002p710-16#Text> accessed 10 November 2021, and others.

31  Judgment of the Constitutional Court of Ukraine in the case on constitutional petitions of 49 people’s
deputies of Ukraine, 53 people’s deputies of Ukraine and 56 people’s deputies of Ukraine on compliance
of the Constitution of Ukraine (constitutionality) with para. 4 of section VII ‘Final Provisions of the
Law of Ukraine ‘On State Budget of Ukraine 2011’ 26 December 2011 no 20-rp / 2011 <https://zakon.
rada.gov.ua/laws/show/v020p710-11#Text> accessed 10 November 2021.

32 Judgment of the Constitutional Court of Ukraine 6 June 2019 Ne 3-r/2019 https://zakon.rada.gov.ua/
laws/show/v003p710-19#Text accessed 10 November 2021.

33 Judgment of the Constitutional Court of Ukraine 13 June 2019 Ne 4-r/2019 https://zakononline.com.ua/
documents/show/380283__ 380348 accessed 10 November 2021.
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rights and freedoms. Restriction of access to the appellate court as a component of the right
to judicial protection is possible only with the mandatory observance of constitutional norms
and principles, namely, the priority of protection of fundamental human and civil rights
and freedoms, as well as the rule of law. Such an appellate review procedure, which would
ensure the effectiveness of the right to judicial protection at this stage of the proceedings, in
particular, would allow the Court to restore the violated rights and freedoms of the person
and prevent negative individual consequences of a possible miscarriage of justice (p. 2.4)*.

Thus, in the opinion of the CCU, the provisions of the second part of Art. 392 of the
Code regarding the impossibility of a separate appeal against the decision of the court of
first instance to extend detention do not guarantee a person effective exercise of his/her
constitutional right to judicial protection, do not ensure a fair balance of interests of the
individual and society and therefore contradict the requirements of Arts. 1, 3, 8, 21, 29, part
one of Art. 55 of the Basic Law of Ukraine (p. 2.4)*.

Thus, the purpose of proportionality as a component of the rule of law is manifested in
limiting state interference in human rights and balancing public and private interests, so the
goals of human rights restrictions must be substantial, and the means to achieve them must
be reasonable and minimally burdensome for those whose rights are limited.

As mentioned above, one of the elements of the formal concept of the rule of law is the
principle of legal certainty. The CCU also reveals the content of legal certainty in its legal
positions. From the content of the constitutional principles of equality and justice follows
the requirement of certainty, clarity, and unambiguity of the rule of law. Otherwise, uniform
application is not ensured, unrestricted interpretation in law enforcement practice is not
precluded, and this inevitably leads to arbitrariness (p. 5.4).*

The principle of legal certainty as an element of the rule of law states that the restriction
of fundamental human rights and the implementation of these restrictions in practice
is possible only if the predictability of the application of legal norms established by such
restrictions is ensured. In the Court’s view, this means that the restriction of any right must
be based on criteria that will enable a person to distinguish lawful conduct from unlawful
conduct and to anticipate the legal consequences of his/her conduct (p 3.1).%

4  THE RULE OF LAW AND THE PRINCIPLE OF DIRECT ACTION
OF THE CONSTITUTIONAL NORMS

One of the key elements of the rule of law is the principle of direct action of the constitutional
norms. It was embodied in the third part of Art. 8 of the Basic Law of Ukraine, which states

34 Judgment of the Constitutional Court of Ukraine 13 June 2019 Ne 4-r/2019 https://zakononline.com.ua/
documents/show/380283___380348 accessed 10 November 2021.

35  Judgment of the Constitutional Court of Ukraine 13 June 2019 Ne 4-r/2019 https://zakononline.com.ua/
documents/show/380283__ 380348 accessed 10 November 2021.

36 Judgment of the Constitutional Court of Ukraine in the case on the constitutional petition of 51
people’s deputies of Ukraine on the constitutionality of the provisions of Art. 92, para. 6 of Section X
‘“Transitional Provisions of the Land Code of Ukraine (case on permanent land use) of 22 September
2005 no 5 -rp / 2005 <https://zakon.rada.gov.ua/laws/show/v005p710-05#Text> accessed 10 November
2021.

37  Judgment of the Constitutional Court of Ukraine in the case on the constitutional petition of the
Commissioner of the Verkhovna Rada of Ukraine for Human Rights regarding the compliance of the
Constitution of Ukraine (constitutionality) with the eighth paragraph of item 8 of part one of Art. 11
of the Law of Ukraine ‘On the Police’ of 29 June 2010 no 17-rp / 2010 <https://zakon.rada.gov.ua/laws/
show/v017p710-10#Text> accessed 10 November 2021.

This is an open-access article distributed under the terms of the Creative Commons Attribution License (CC BY 4.0), which permits 173
unrestricted use, distribution, and reproduction in any medium, provided the original author and source are credited.



AJEE Access to Justice in Eastern Europe
Access o s s pnotan e ISSN 2663-0575 (Print) ISSN 2663-0583 (Online)
. Journal homepage http.//ajee-journal.com
Peer-reviewed Journal
that the provisions of the Constitution of Ukraine are the norms of direct action. Thus,

recourse to the court for the protection of constitutional rights and freedoms directly on the
basis of the Constitution of Ukraine is guaranteed.

The direct action of the norms of the constitution is a multifaceted category and is considered
an element of the principle of the rule of law,*® a legal property of the Constitution of
Ukraine,” and a constitutional principle or the principle of constitutional order.

In our opinion, the direct action of the Constitution of Ukraine is addressed primarily to
ordinary people and allows them to require the state to provide the opportunity using the
norm included in the text of the Constitution, and the state is obliged to comply with this
requirement. After all, according to Art. 3 of the Basic Law of Ukraine, it is human rights
and freedoms and their guarantees that determine the content and direction of the state,
and their approval and provision is the main duty of the state. At the same time, the key role
in approving the direct action of the Constitution belongs to the court, the appeal to which
is guaranteed for the protection of constitutional rights and freedoms (Part 3 of Art. 8 of
the Constitution). According to V. Rechytsky, the direct effect of the Constitution means
that the implementation of the Basic Law must be ensured both in the presence and in the
absence of indirect legislation. And this takes place even when the Constitution of Ukraine
directly indicates such indirect legislation (laws). If there is no relevant procedural law, the
necessary actions must be taken on the basis of the Constitution. ‘Straight’ means without an
intermediary at the level of law.*’

The CCU adheres to a broad approach to the interpretation of the principle of direct effect
of the Constitution and tends to consider all provisions of the Constitution of Ukraine,
including those on the status of special entities — public authorities and their officials, specific
subjects of power — as having a direct effect.

Thus, the decision draws attention to the fact that the absence of a legislative procedure for
consideration of urgent bills ‘cannot be the basis for non-compliance with the second part
of Art. 93 of the Constitution of Ukraine since the norms of the Constitution of Ukraine
are the norms of direct action (part three of Art. 8 of the Constitution of Ukraine)’ (p. 3)*'.
In a decision of January 25, 2009 no. 2-rp / 2009, the Court granted the provisions of the
Constitution of Ukraine, which establish the powers of the President of Ukraine and other
subjects of foreign policy, the nature of the rules of direct action (p. 3.1)*2. The Court tends
to consider all provisions of the Constitution of Ukraine, including those devoted to the
status of special subjects — public authorities and their officials, specific subjects of power -
as having direct effect.

In another decision, the Court granted the provisions of the Constitution of Ukraine, which
establish the powers of the President of Ukraine and other subjects of foreign policy, the
nature of the rules of direct action (p. 3.1)*. According to the Basic Law of Ukraine, the
provision ‘everyone has the right to legal aid’ (Part 1 of Art. 59) is a rule of direct action

38  Pogrebnyak (n 19).

39  O.Onishchenko, ‘Direct effect of the norms of the Constitution of Ukraine’ (2004) 5 Entrepreneurship,
Economy and Law 90-93; O Nikolskaya, ‘Direct effect of the Constitution of Ukraine as its legal
property’ (2009) 7 Legal Ukraine 40-44.

40  V Butkevych, V Rechytsky, Tmplementation of constitutional reform: the vision of experts’ (2015) 4-5
Rights and freedoms and responsibilities of man and citizen. National Security and Defense 44-48.

41 Judgment of the Constitutional Court of Ukraine 28 March 2001 Ne2-rnt https://zakon.rada.gov.ua/
laws/show/v002p710-01#Text accessed 10 November 2021.

42 Judgment of the Constitutional Court of Ukraine 25 January 2009 Ne2-rri/2009 https://zakon.rada.gov.
ua/laws/show/v002p710-09#Text accessed 10 November 2021.

43 Judgment of the Constitutional Court of Ukraine 25 January 2009 Ne2-rni/2009 https://zakon.rada.gov.
ua/laws/show/v002p710-09#Text accessed 10 November 2021.
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(Part 3 of Art. 8), and even if this right is not provided by relevant laws of Ukraine or other
legal acts, a person cannot be restricted in its implementation. This applies, in particular, to
the right of a witness to receive legal assistance during interrogation in criminal proceedings
and the right of a person to provide explanations in state bodies (p. 4 (case on the right to
legal aid))*. The direct effect of the norms of the Constitution of Ukraine means that these
norms are directly applicable.

Laws of Ukraine and other normative legal acts are applied only in the part that does not
contradict the Constitution of Ukraine (p. 2.1)*.

The ideal of human rights and freedoms was the following decision: ‘Constitutional norms
could not be applied in resolving the issue of accepting the relevant complaint due to the fact
that the Constitution of Ukraine was published on July 13, 1996’ This interpreted human
rights and freedoms embodied by the Constitution as a directly applicable right and, at the
same time, the source of the Constitution of Ukraine itself, the implementation of which in
this part was direct. This interpretation of the Constitution of Ukraine corresponded to the
classical notion of the rule of law, according to which human rights are the source and not
the consequence of the Constitution.

A notable step aimed at establishing the principle of direct effect of the Constitution of
Ukraine in the courts was the legislative amendment, which was reflected in the new edition
of Procedural Codes.*

Art. 4 7 of the new Code of Administrative Procedure of Ukraine says:

If a court concludes that a law or other legal act contradicts the Constitution of
Ukraine, the court should not apply such law or other legal act, but should apply the
norms of the Constitution of Ukraine as norms of direct action. In such a case, the
court, after making a decision in the case, appeals to the Supreme Court to resolve
the issue of submitting to the Constitutional Court of Ukraine a petition on the
constitutionality of a law or other legal act under the jurisdiction of the Constitutional
Court of Ukraine. Thus, this norm encourages courts of general jurisdiction to take
initiative, responsibility and creativity in the direct implementation of the Constitution
of Ukraine in a particular case, and only then apply to the Supreme Court to submit a
petition to the Court to resolve the constitutionality of the applicable legal act.

The practical implementation of the direct action of constitutional norms on constitutional
rights and freedoms must take into account the different legal nature of civil and political
rights and freedoms, on the one hand, and social, economic, and cultural, on the other.
The first group of constitutional rights and freedoms interpreted in the literature as ‘natural’
must be exercised and defended in court under any circumstances, and the full realisation
and protection of the second group of rights depend on the socio-economic situation in the
country and the financial and material capabilities.

A striking example of the direct effect of constitutional norms on civil and political rights is
the implementation by citizens of Ukraine of the guaranteed in Art. 39 of the right to assemble
peacefully and weapon-free and to hold meetings, rallies, marches, and demonstrations,
regarding which the executive authorities or local self-government bodies should be notified
in advance. A law defining the procedural mechanism for exercising this right has not yet been

44 Judgment of the Constitutional Court of Ukraine 30 September 2009 Ne23-rm / 2009 https://zakon.
rada.gov.ua/laws/show/v023p710-09#Text accessed 10 November 2021.

45  Judgment of the Constitutional Court of Ukraine 8 September 2016 Ne 6-rm https://zakon.rada.gov.ua/
laws/show/v006p710-16#Text accessed 10 November 2021.

46 Civil Procedure Code, Commercial Procedure Code and Code of Administrative Procedure of Ukraine,
approved by the Parliament of Ukraine on 3 October 2017.
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adopted. On the other hand, the peculiarity of the nature of social, economic, and cultural rights
and freedoms was taken into account by the CCU in decisions, according to which ‘statutory
socio-economic rights are not absolute, ‘the exercise of socio-economic human rights largely

depends on the situation in states, especially financial one} and ‘courts are guided, in particular,
by the principle of legality when deciding on social protection cases’

This principle provides for the application by courts of the laws of Ukraine, as well as
normative legal acts of the relevant state authorities — including normative legal acts of the
Cabinet of Ministers of Ukraine issued within its competence.

5 CONCLUSIONS

The study allows us to draw the following conclusions. The fundamental principle (criterion
of constitutionality of regulations) that governs the Constitutional Court of Ukraine,
exercising constitutional control is the principle of the rule of law, which is embodied in
the rule of the constitution. In particular, the Constitutional Court of Ukraine emphasises
the latter thesis, pointing out that by adopting the Law of Ukraine ‘On the All-Ukrainian
Referendum, the Verkhovna Rada of Ukraine of the sixth convocation went beyond
its constitutional powers, which is inconsistent with the rule of law. The Constitution
of Ukraine has the highest level of legal force. Laws and other normative legal acts are
adopted on the basis of the Constitution of Ukraine and must meet it by resolving issues
raised in the constitutional petition.

Based on the analysis of the works of national and international scholars and the legal
positions of the Constitutional Court of Ukraine, it is concluded that the understanding
of the criteria of the constitutionality of acts of public authorities should be based on the
main material and procedural components of the rule of law (constitutional legality, legal
certainty, access to justice, observance of fundamental human freedoms).

It should also be noted that one of the components of the criterion of ‘respect for human
rights’ is the principle of proportionality, which is fundamental in determining the limits of
human rights. The content of this fundamental principle is manifested in the proportionally
reasonable relationship between the purpose of restricting a particular human right and the
means used by the state to limit it.

The following provisions belong to the constitutional and legal mechanisms: a) the norms
of direct action in the Constitution are mainly the provisions concerning the constitutional
rights and freedoms of man and citizen; b) recourse to the courts directly on the basis
of constitutional norms of direct action must be guaranteed, first and foremost, for the
protection of human and civil rights and freedoms; c) direct action of the Constitution of
Ukraine, if the court concludes that a law or other legal act contradicts the Constitution
of Ukraine; d) appeal to the Supreme Court for further decision by the Court on the
constitutionality of the relevant act.
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ABSTRACT

Background: This article is devoted to the study of the rules of notarial acts, the observance of
which ensures the reasonableness of notarial acts as exemplified by Ukraine as a state belonging
to the countries with Latin notaries. At the same time, the standardisation of Latin notary
standards in Ukrainian legislation is associated with certain problems that do not fully reveal
the potential of the notary and its functions as a body of undisputed civil jurisdiction. In this regard,
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the purpose of the work is to determine the components of the procedural mechanism to ensure the
reasonableness of notarial acts, identify those shortcomings in their standardisation that lead to
litigation, and formulate proposals for further improvement of notarial law on this basis.

Methods: In the present research, we used the following methods: logical, systemic, specific
sociological, hermeneutic, and modelling. It is established that the reasonableness of notarial
acts is ensured by compliance with the rules on submission of evidence documents, requests
for evidence documents by a notary, the signing of notarial documents, sending documents for
examination, the compliance of documents submitted for notarial acts with statutory requests,
and clarifying the will of the persons concerned.

Results and Conclusions: It is proved that a notarial act issued based on the actual
circumstances established within the notarial case, confirmed by the relevant evidence provided
by the notarial legislation, should be considered reasonable. The grounds for exercising the
powers of a notary to demand documents are determined, and the need to differentiate the order
of recovery depending on the subjects in which such information is requested is emphasised. The
content of the notary’s powers to request documents is clarified, and the conditions under which
the exercise of such powers should be considered the notary’s duty are determined.

The necessity of extending the duties of a notary to establish the will and real intentions of the
persons concerned to all notarial acts and, in this regard, the standardisation of such a duty as
a general rule of notarial acts is substantiated.

It is concluded that the distinction between documents for which the originals are subject to
preservation in the notarial file and those that are photocopied then returned to interested
persons should be made, taking into account the loss or preservation of their validity and legal
significance after said notarial action. The author determines the grounds and conditions for
sending a document for examination, which is a procedural action of a notary that can be made
only at the initiative or consent of the person who submitted the document. The proposals on the
tendencies of standardisation of the content of the requirements of the validity of notarial acts
and the consequences of their violation are formulated.

1 INTRODUCTION

Ukraine is one of the countries where a Latin notary has been formed to solve the problem
of reducing the number of cases heard by courts and where the special importance of written
evidence, which fixes the legal conditions for concluding various transactions, is recognised.
In the system of Latin notaries, the resolution with the help of the judiciary of legal conflicts
that arise after notarisation should be exceptions because, during the notarial activity, all
the conditions for the proper realisation of the rights and interests of individuals and legal
entities are created according to the law.

Notarial activity has a preventive character, protecting the rights and legitimate
interests of subjects from possible violations in the future, giving notarial documents
an indisputable character. As a result of notarisation, civil law relations are given a legal,
stable, conflict-free, and predictable nature. The execution of the tasks and functions
of a notary is possible only under the condition of a lawful and substantiated notarial
act as a legal document that fixes the decision of the notary in a particular notarial
case. Violation of the requirements of reasonableness undermines the validity of the
notarial act, makes it impossible to protect the rights of interested persons, and entails
the emergence of appropriate litigation.

The disposition of the notarial act is preceded by a set of procedural actions of the notary
aimed at verifying the actual composition. These duties are performed by the notary within
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the requirements of the notarial procedural form, which creates a specific legal mechanism
that can guarantee the compliance of the conclusions enshrined in the notarial act - the true
circumstances of the notarial case. The components of this mechanism are several rules of
notarial acts provided by the Law of Ukraine ‘On Notaries? (hereinafter — the Law), which
has not yet received sufficient scientific attention in Ukrainian legal studies.

A significant problem of modern law enforcement is the lack of proper legal regulation of
the concept and the content of the reasonableness of a notarial act in Ukraine, as well as
insufficient legal regulation of rules concerning the requisition of documents by a notary
and establishing the will and true intentions of notaries, for example. These rules, their
interaction, and their interdependence are the object of this research.

The purpose of the work is to determine the components of the procedural mechanism used
to ensure the validity of notarial acts, to identify shortcomings in their standardisation that
lead to litigation, and, on this basis, to formulate proposals for further improvement of the
notarial legislation of Ukraine.

The need to address this goal has led to the use of general scientific and special research
methods. First of all, it is a question of applying the logical method, which allows us to analyse
the essence and purpose of the rules being researched, along with their interrelation and
interaction. In addition, the specific sociological method allowed us to substantiate scientific
conclusions based on acquaintance with the case law, and the hermeneutic method and
modelling method were used as a basis for formulating proposals for changes in notarial law.

2 THE CONTENT OF THE PRINCIPLE OF REASONABLENESS OF NOTARIAL ACTS

A clear division of functions between the participants in the notarial process and their public law
nature necessitate delineating the actions taken during the consideration of a notarial case and
its results. A notarial act-document is a legal form endowed with procedural decisions made by
a notary in the exercise of his or her powers. A notarial act-document is a procedural decision
of a notary on the application of law in a particular legal situation, with the participation of
certain persons who are subject to the legal force of this act.? Notarial act-documents are legally
binding, as notaries act on behalf of the state. Only the court can cancel notarial acts. The
official nature of these documents is due to the fact that they are issued by specially authorised
entities, and their essence, structure, and details are enshrined in law.

When considering a notarial case, notaries and other persons authorised by law to perform
notarial acts shall act within the framework of a notarial procedural form, compliance
with the requirements of which ensures the issuance of lawful and reasonable notarial acts.
Compliance with the requirement of reasonableness allows people in the future, outside the
notarial case, to consider a notarial act as written evidence, created in advance in a calm
atmosphere with the assistance of the parties.*

Notarial act-documents have the same legal value as a court decision, with the following
differences. First, their legal effect is formed and distributed only in the field of undisputed
legal relations. Therefore, they secure not the notary’s instructions but the officiality and state
recognition of the content of the will of the interested persons - participants in the notarial
act, as given by the notary. Secondly, as a result, a notarial act-document has legal force and
creates certain legal consequences until the interested parties take the initiative to change or

2 Law of Ukraine ‘On Notaries, Bulletin of the Verkhovna Rada of Ukraine (VVR) (1993) No 39, 383.
3 VV Komarov, VV Barankova, Notary (Kharkiv Law 2019) 143.
4 J-F Piepu, ‘Professional notarial law’ in J-F Piepu, M Jagr (eds), Lawyer (Jurist 2001) 116.
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cancel it. In this case, the decision of the notary is preceded by the establishment of the range
of facts provided by the rule to be applied in the case; the collection, study, and evaluation of
evidence documents in the case; checking the compliance of the performed actions with the
requirements of the law and the actual intentions of the parties, etc. Despite these specifics,
notarial act-documents, like court decisions, record the results of law enforcement, which,
in turn, provides for the opportunity of the existence of the principle of reasonableness of
notarial acts in the notarial process.®

The following proposals have been formulated in the literature to determine the main
elements of the reasonableness of notarial acts: a notarial act is reasonable if the notary
comprehensively, fully, objectively, and directly clarifies the actual circumstances of the
notarial act, and its conclusions correspond to the actual relationship of the parties.®

We believe that the immediacy of the facts is part of the rules of another principle of the
notarial process — the principle of immediacy, and within it, given the specifics of law
enforcement in the notarial process, it is advisable to separate the requirements of the
immediacy of evidence and establishing circumstances of legal significance. In addition, for
a notarial act-document, the requirement of conformity of the notary’s conclusions to the
actual relationship of the parties is somewhat premature because within a notarial case (as
opposed to civil litigation), legal relations of the parties do not exist — they only acquire a
certain notarial document (for instance, a contract of sale). Thus, based on the specifics of
the implementation of notarial powers and the scope of notarial jurisdiction, in the notarial
process, the validity of notarial acts is that the notary’s conclusions must correspond to the
established circumstances, as well as the intentions and will of interested parties and not the
relations between them, which do not exist at the time. It is the reasonableness of the notarial
act that ensures its indisputable nature, as a result of which, as noted in the literature, it is
much more difficult to refute its content than other actions committed in simple writing.”

The mechanism of implementation of the principle of reasonableness of notarial acts is
provided by the need to comply with several general rules of notarial acts, which oblige
the notary to verify the existence of certain facts for their commission and the issuance of a
certain notarial act-documents. These, in our opinion, include: the submission of evidence
documents (Part 1 of Art. 42 of the Law), the request of evidence documents by a notary (Art.
46 of the Law), the signing of notarial documents (Art. 45 of the Law), sending documents
for examination (Part 2 of Art. 42 of the Law), establishing requirements for documents
submitted for notarial acts (Art. 47 of the Law), clarifying the will of interested persons (Part
2 of Art. 54 of the Law, Chapter 6, Section 1 of the Procedure performance of notarial acts by
notaries of Ukraine [hereinafter — the Procedure]). Identifying problematic aspects of their
application will make it possible to formulate proposals for improving notarial legislation in
this area.

3 REQUEST OF EVIDENCE DOCUMENTS BY A NOTARY

Submission by the interested person to the notary of all necessary documents for the
performance of a notarial act is the most important condition for the correct resolution of

5 VV Komarov, ‘Principles of the notarial process’ (2003) 1 Small Encyclopedia of Notaries 6; IM Cherevatenko,
“The principle of legality and validity of notarial acts on the certification of undisputed rights’ (2020) 1
Scientific Bulletin of Kherson State University 152; MS Dolynska, ‘Basic principles of notarial procedural law
of Ukraine’ (2020) 4 Legal Scientific Electronic Journal 57.

6 LS Lysenko, ‘Legality and validity of notarial acts’ (2011) 1 (5) Bulletin of the High Council of Justice 177.

7 O Nelin, “The legal nature of the notarial act in the latest paradigm of Ukrainian law’ (2013) 11 Legal
Ukraine 8.
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the notarial case - one of the guarantees of the absence of errors on the part of the notary.
The composition of the necessary evidence documents, the submission of which is necessary
to confirm the presence (absence) of a certain legal fact to be established within a particular
notarial case, usually defined in notarial law, is a general and specific rule of evidence in the
notarial process.® In this case, the notary or other person performing the notarial act shall
not have the right to demand documents from the interested persons that do not relate to the
essence of the performed notarial act, except as provided by law.

Art. 46 of the Law gives a notary or other official performing a notarial act the right to
demand from individuals and legal entities the information and documents necessary
for the performance of a notarial act. Relevant documents must be submitted within the
period specified by the notary. This period may not exceed one month. Failure to submit
information and documents at the request of a notary is grounds for postponement, the
suspension of the notarial act, or refusal to perform it.

The implementation of these powers of the notary, which is part of the mechanism to ensure
the principle of reasonableness of notarial acts, often acquires a debatable interpretation due
to the imperfect wording of this article.

First of all, the current version of Art. 46 of the Law does not regulate the grounds for
applying the powers of a notary to demand documents and does not differentiate the grounds
and procedure for cases of such demand from different entities (interested persons who are
participants in the notarial act and persons who do not participate in this notarial case). As
a result, such powers are sometimes seen as a right and sometimes as a notary’s duty in law
enforcement practice. Due to this legal uncertainty regarding the grounds and procedure for
applying the powers of the notary, the interested persons sometimes mistakenly believe that if
the data provided by them are not enough to perform a notarial act, the notary should collect
the necessary documents. Such a position in a notarial case cannot be considered legitimate,
as the rules of Part 1 of Art. 42 of the Law ‘On Notaries’ clearly indicate that notarial acts
are performed after their payment on the day of submission of all necessary documents, i.e.,
the obligation to provide documents for notarial acts is imposed on stakeholders by the law.
Most scholars agree with this.® We consider it expedient to enshrine in law the rule that the
submission of evidence documents required to perform a notarial act is the responsibility of
the persons concerned.

Such actions should not be considered as requiring documents in the sense of applying the rules
of Art. 46 of the Law, since the notary exercises his or her powers in the field of undisputed civil
jurisdiction, and the initiative and desire of the relevant stakeholders must always be expressed
for the commission of a certain notarial act. Failure to submit documents by the interested
participants in the notarial process is their failure to fulfil their procedural obligations under
Part 1 of Art. 42 of the Law, and the consequence in this case can only be a refusal to perform
a notarial act. Other legal sanctions cannot be applied to such entities.

In addition, there are cases when it is very difficult or simply impossible for the applicant
to obtain some documents that are in the possession of other persons who may not even be
involved in the notarial case. This situation may be due to subjective or objective grounds:
illegal refusal of any official to issue such certificates, prolonged delay in obtaining them,
prohibition of obtaining confidential information, information constituting medical secrecy,
and so on. According to the current legislation, certain documents are issued only to
a limited number of designated entities or are not issued at all without the request of the
competent authorities (certificates of the registry office, medical certificates, information
from electronic registers, information on contributions, etc.). It is in such cases that the

8 VV Barankova, Proof in the notarial process’ (2000) 42 Problems of Legality 98.
9 LS Lysenko, ‘Legality and validity of notarial acts’ (n 6) 178.
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notary must exercise their authority to demand the materials of the notarial file, if the person
concerned takes the initiative, as this may involve the need for additional notarial costs.

A different kind of legal situation, when the notary has an obligation to request information,
concerns the application of the rules of Art. 46-1 of the Law ‘On Notaries, according to which
a notary must use information from the unified and state registers by directly accessing them
when performing notarial acts. Failure to comply with this obligation indicates a violation
of the law by a notary. The Luhansk Court of Appeal proceeded to overturn the decision of
the Severodonetsk City Court of Luhansk region of 8 October 2020 in the case of Person 1
vs the Limited Liability Company ‘Car Service and Commerce’, the First Severodonetsk State
Notary’s Office on declaring illegal and cancelling the decision to refuse to perform a notarial
act. Thus, the Court of Appeal noted that the state notary refused to issue a certificate of
the right to inheritance to Person 1 after the death of her husband (Person 4), citing the
lack of right-establishing documents to the Limited Liability Company ‘Car Service and
Commerce. However, the materials of the inheritance case show that the state notary did
not use the information of the Unified State Register of Legal Entities, Private Entrepreneurs
and Public Associations. In such circumstances, the court found that the state notary did
not meet the requirements of the Law ‘On Notaries, and the decision to refuse to issue a
certificate of inheritance was illegal and subject to cancellation.*

In addition, the notary may have an obligation to request evidence documents in another
case — when the evidence documents provided by interested parties contain contradictory data
that prevents the establishment of the true circumstances of the notarial case. For example,
in accordance with Part 3 of Art. 44 of the Law in case of doubt about the extent of the civil
capacity of a natural person who applied for a notarial act, the notary is obliged to apply to the
guardianship authority at the place of residence of the individual to establish the absence of
guardianship or custody. Another example — the rules of Part 5 of Art. 44 of the Law: if a notary
has doubts about the submitted documents to prove the civil capacity and legal capacity of a
legal entity, they may require additional information or documents from this legal entity, state
registrar and revenue, other bodies, entities, institutions, and individuals.

The exercise of the notary’s powers to demand evidence documents in this case ensures
the legality and validity of the notarial act and the performance of functions and tasks of
notarial activities. The absence of parties with conflicting interests among the subjects of the
notarial process or the absence of a dispute over the law makes it impossible to prove and
establish the circumstances of the notarial case in the form of adversarial proceedings, and
this requires specific powers of the notary as a law enforcement entity.

It should also be noted that Art. 46 of the Law stipulates the obligation to comply with the
requirements of a notary to request documents but does not provide for legal sanctions for
failure to comply with this obligation.

As already mentioned, the consequences of not submitting documents at the request of a
notary should vary depending on the entity from which the documents were requested. In
case of non-submission of documents by the interested persons, there is a refusal to perform
a notarial act. If the notary’s requisition for the provision of evidence has not been met by
persons or bodies that are not participants in this notarial act, the law does not provide for
the possibility of a notary to influence the behaviour of such persons. Unfortunately, the
consequences of non-submission of documents in this case can only be applied by the court
after consideration of the case on the claim of the interested person, in whose favour no
notarial act can be performed due to non-submission of documents, to the person who did
not provide these documents to the notary.

10 Resolution of the Luhansk Court of Appeal of 21 December 2020 <https://reyestr.court.gov.ua/
Review/93771236> date accessed 27 October 2021.
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An example of such a situation is the lawsuit filed by Person 1 to the Main Department of the
Pension Fund of Ukraine in the Chernihiv region, with the participation as a third party of a
private notary of Kozelets notarial district for recognition of illegal inaction and obligation to
take certain actions. Declaring the refusal to provide the notary with a certificate of accrued
but unpaid pension illegal, the court ordered the defendant to provide information to the
notary within fourteen days after the decision entered into force.™

Of course, the emergence of a lawsuit in this case is a justified and necessary step, but the task
of the notary is still to reduce the burden on the judiciary and prevent litigation. In addition,
a notary is a person authorised by the state (Part 1 of Art. 3 of the Law), and therefore we
consider it appropriate to propose additions to the current version of Art. 46 of the Law,
providing for the possibility of collecting a fine for failure to comply with the requisition of a
notary. It would also be appropriate to provide for the suitable procedural registration of the
procedural action of the notary to request documents.

Notaries are currently addressing the claimants with appropriate inquiry letters that
have an arbitrary form and contain various details. We consider it expedient to provide
for the need to issue a demand for evidence by a decision of a notary, which contains
the following information: the date of the decision; the name of the notarial district
and the address of the location of the workplace of a private notary or state notary
office; last name, first name, patronymic of the notary; information about the subject
from whom the information is requested; the content and form of presentation of the
required information; deadline for submitting information to a notarys; liability for non-
compliance with the requisition of the notary (if established by law); signature and seal
of the notary.

The next problem is that Part 3 of Art. 46 provides for the possibility of performing three
different procedural actions due to failure to submit documents at the request of a notary:
postponement, the suspension of the notarial act, and refusal to perform it. Yet, it does not
specify the grounds on which each of these actions can be made, which is necessary because
they are different in content and consequence.

The specification of the definition of such grounds is possible considering the requirements
of Arts. 42 and 49 of the Law. Based on their content, we can conclude the following.

Failure to submit evidence documents at the request of a notary may entail the postponement
of the notarial act when it is a temporary obstacle to its commission and must be removed
within a specified period. Thus, Part 2 of Art. 42 of the Law stipulates that the performance
of a notarial act may be postponed, in particular, if it is necessary to request additional
information or documents from individuals and legal entities. The period for which the
performance of a notarial act is postponed in such a case may not exceed one month. If the
documents are not submitted within this period, the notarial act will be refused.

Thus, the current notarial legislation does not provide cases in which non-submission of
evidence documents is fixed as the basis for suspension of notarial action. After all, the only
basis for suspension according to Part 4 Art. 42 of the Law recognises the receipt in court of a
statement of claim of a person disputing the right or fact, the certificate of which is requested
by another interested person. Thus, the text of Part 3 of Art. 46 of the Law should exclude the
assertion that failure to submit documents may be grounds for suspension of the notarial act.

Refusal to perform a notarial act occurs when the persons concerned have not submitted
to the notary the documents necessary for the performance of the notarial act but require a
decision of the notary on the impossibility of its performance, or when the notary is refused

11 Decision of the Chernihiv District Administrative Court of 30 January 2020. <https://reyestr.court.gov.ua/
Review/87353314> date accessed 27 October 2021.
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evidence documents by persons or bodies from which documents were required and which
are not subjects of the notarial process.

4 CLARIFICATION OF EXPRESSION OF WILL AND SIGNING
OF NOTARIAL DOCUMENTS

In accordance with Part 2 of Art. 54 of the Law and the rules of Ch. 6 of Section 1 of the
Procedure, the notary is obliged to establish the will of the person who applied for a notarial
act. The notary is obliged to establish the real intentions of each of the parties before the
transaction, which he or she certifies, as well as the absence of objections of the parties to
each of the terms of the transaction.

The establishment of the real intentions of each of the participants is carried out by the
notary establishing the same understanding as the parties of the meaning, conditions, and
legal consequences of the transaction for each of the parties. The establishment of the actual
intentions of one of the parties to the transaction may be carried out by a notary in the
absence of the other party.

Notarisation of the will of the persons concerned is one of the most important
responsibilities, the performance of which ensures that the notary can perform their tasks
and functions, as this rule protects the subjects of notarial acts from possible violations
of their rights in the future. The mechanism of application of this rule allows for the
implementation of one of the defining principles of the Latin notary, namely, that it is
impossible to refute the observance of the order of notarial acts by the testimony of a
witness who did not participate in it.*

For example, considering the appeal in the case of the claim of Person 1 to Person 2 for
invalidation of agreements on a gift of real estate, the Kharkiv Court of Appeal confirmed the
correctness of the Dzerzhinsky District Court of Kharkiv, which reasonably did not take into
account the testimony of a witness (Person 5) concerning the deception by the defendant
in concluding the disputed agreements, and assessed them critically, as the defendant’s
intention was known to the claimant from the words of the defendant. At the same time, the
courts emphasised that the mentioned witness did not become acquainted with the content
of the agreements during the signing.*®

We note the fundamental significance of this court decision given the impossibility of
proving the circumstances of the notarisation by the testimony of a person who was not a
participant in the notarial act. Instead, the courts based their decisions on the observance of
the procedure for performing a notarial act, in particular, the performance by the notary of
the obligation to establish the will and intentions of the parties to the juristic act. In support
of this fact, the courts examined the written evidence, namely, the texts of the agreements,
which recorded the content of the actions committed during the certification of the contract,
confirmed by the signatures of the parties. Thus, the validity of the identification inscriptions
on the disputed agreements was conditioned by the signatures of the parties under the
recording of the parties’ assertions that at the time of concluding the agreements, they are
aware of the consequences and understand the significance of their actions, confirm their
intentions and manage them; do not act under duress, do not act under the influence of error,
deception, or violence; entered into these agreements without intending to conceal other

12V Komarov, V Barankova, ‘Notary of Ukraine and prospects of its development’ (2020) 9 Law of Ukraine 52.

13 Resolution of the Kharkiv Court of Appeal of 21 April 2021 <https://reyestr.court.gov.ua/Review/96550108>
date accessed 27 October 2021.
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transactions (actions); the contracts are not fictitious or fraudulent and do not contradict the
rights and interests of underage, minors, and disabled persons.

In this regard, we note that in cases where the expression of will as a result of its challenge
becomes the subject of judicial investigation, there are two ways to establish its authenticity:
either the courts examine the circumstances that occurred outside the notarial process and
indicate the existence of another intention than the one established by the notary, or, if
such circumstances do not exist, the performance (non-performance) by the notary of the
obligations to verify the conformity of intentions and expression of will is established.

In the first case, the behaviour of the notary is not discussed at all in court. In the second,
the failure of the duty may indicate certain actions of the notary related to failure to ensure
proper communication (or lack of such communication) with stakeholders, given that
within the notarial process of expression of will must be direct.

Thus, in the case of the claim of Person 5 to Person 3 for invalidation of the will, the court
found non-compliance with the rules of clarifying the will of the testator. Certification of
a will due to the testator’s illness took place at his home. At the same time, the secretary
of Zelenogai village council of Novoselytsia district of Chernivtsi region, who certified
this will, did not establish the testator’s legal capacity before signing the will and did
not check his real intentions by talking face-to-face, but immediately arrived with a
printed will that was written based on an oral request of relatives of the testator. The
court emphasised that the secretary could make a printed text of the will only after
communicating with the testator.* In another court case, the courts of first and appellate
instances based their decisions on invalidation of the contract of gift, confirmed in court
the arguments of the plaintiff about the distortion of his will due to the fact that he did
not speak enough Ukrainian, and a certified translator of the notarial action was not
involved.®

The signatures of the parties on the document acquiring the notarial certificate are most
often considered in judicial practice as confirmation of observance by the notary of
requirements of the law. At the same time, signatures must also be executed according to the
rules of notarial procedural form; otherwise, independent grounds are formed for declaring
a notarial act unfounded and a notarial act illegal.

Thus, the authenticity of the signature of the participant of the notarial act is verified by a
notary under the rules of Art. 45 of the Law. Notarised acts, as well as applications and other
documents, are signed in the presence of a notary. If the application or other document is
signed in the absence of a notary, the person who applied for a notarial act must personally
confirm that the document is signed by them.

If a natural person due to a physical defect or illness cannot personally sign the document,
then on his or her behalf in his or her presence and in the presence of a notary, this document
may be signed by another person. The reasons for which the natural person who applied for
a notarial act could not sign the document are indicated in the identification inscription. An
act for a person who cannot sign it cannot be signed by a person in whose favour or with
whose participation it is certified.

An essential guarantee of ensuring the authenticity of the will and compliance with its
intentions of the persons concerned is the duty of the notary to ensure their acquaintance
with the contents of the document before signing (para. 3 of Chapter 9 of the Procedure).

14 Decision of the Novoselytsky District Court of the Chernivtsi Region of 12 December 2019 <https://reyestr.
court.gov.ua/Review/87011258> date accessed 27 October 2021.

15  Resolution of the Kharkiv Court of Appeal of 8 June 2021 <https://reyestr.court.gov.ua/Review/97558931>
date accessed 27 October 2021.
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Judicial practice contains many court cases that show that non-compliance with the rules
of affixing a signature inevitably entails the recognition of a notarial act as illegal and the
invalidation of a notarised transaction with such violations. For example, the Babushkinsky
District Court of Dnipropetrovsk, in its decision from 2 February 2021, declared a will that
did not contain the testator’s signature invalid.® Sosnivskyi District Court of Cherkasy
invalidated the power of attorney, finding that the private notary did not verify the
authenticity of the authorising person’s signature.'’

Instead, compliance with the rules of signing notarised wills allows the court to recognise
their legal validity and their legal consequences, even if the notarial authorities make minor
technical errors.'®

The current notarial legislation regulates the duties of the notary to establish the will and
the actual intentions of the parties in a somewhat contradictory manner. Thus, Art. 54 of the
Law provides for such obligations for a notary directly when certifying transactions, i.e., as
special rules for performing this notarial act. The procedure for performing notarial acts by
notaries of Ukraine, in turn, contains Chapter 6 of Section 1, the name and content of which
necessitates the application of the rules of establishing the will for all notarial acts.

At the same time, the specific rules of notarial proceedings stipulate the need to clarify
the will of even those who have not applied to a notary but whose rights may be affected
by the commission of a notarial act. For example, a notary is obliged to verify the consent
of the parent of the child to perform juristic acts in respect of vehicles and real estate by
the other parent (para. 3.3. Chapter 1, Section II of the Procedure); with the consent of
parents (adoptive parents) or guardians to certify transactions on behalf of minors or
persons whose civil capacity is limited (para. 3.5. of Chapter 1, Section II of the Procedure);
consent of the other spouse (para. 4.1. Chapter, 1 Section II of the Procedure); in ensuring
the implementation of the pre-emptive right of purchase (para. 5 of Chapter 1, Section II of
the Procedure), etc.

We consider it expedient to extend the duties of a notary to establish the will and actual
intentions of the persons concerned to all notarial acts. In this regard, it is necessary to
establish such an obligation as a general rule of notarial acts in Ch. 4 of the Law.

Analysis of case law shows that compliance with the rules for establishing the true intentions by
convincing the notary in the same understanding of the meaning, conditions, and consequences
of the transaction by the parties is not properly established by the current law. Therefore checking
the due fulfilment of the notary’s duties in the future, in case of dispute, is too problematic. It is
seen that the solution to this problem could be a legally regulated introduction of rules for recording
the performance of a notarial act by means of video and audio recording.

5 REQUEST OF EVIDENCE DOCUMENTS

According to the rules of Art. 42 of the Law, notarial acts are performed on the day of
submission of all necessary documents. Failure to submit the relevant evidence documents, as
already noted, makes it impossible to perform a notarial act. Judicial practice has repeatedly

16  Decision of the Babushkinsky District Court of Dnipropetrovsk dated 2 February 2021 <https://reyestr.
court.gov.ua/Review/95750362> date accessed 27 October 2021.

17 Decision of the Sosnivsky District Court of Cherkasy of 29 March 2021 <https://reyestr.court.gov.ua/
Review/96015052> date accessed 27 October 2021.

18  Decision of the Sumy District Court of the Sumy Region of 10 August 2020 <https://reyestr.court.gov.ua/
Review/90924726> date accessed 27 October 2021; Decision of the Sumy District Court of the Sumy Region
of 15 June 2021 <https://reyestr.court.gov.ua/Review/97647740> date accessed 27 October 2021.
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confirmed the fact that the submission of evidence documents is the responsibility of
interested persons who have applied for a notarial act. For example, the Chernihiv Court
of Appeal, reviewing the decision to dismiss the claim to the Minsk District State Notary’s
Office to declare the decision to refuse to perform a notarial act illegal, upheld it, noting that

the notary had reasonably refused to issue a certificate of inheritance due to failure of the
claimant to submit the relevant documents required to perform this notarial act.*

At the same time, the peculiarity of the notarial procedural form and the process of proving
in the notarial process should be considered the statutory requirements for documents
submitted for notarial acts (Art. 47 of the Law, Ch. 7 and 8 of the Procedure). Failure of
the interested person to comply with such requirements also entails a refusal to perform a
notarial act on the grounds provided for in para. 1, Part 1 of Art. 49 of the Law. Of course, the
refusal occurs only when the shortcomings of the documents submitted for the performance
of a notarial act cannot be corrected within the framework of its performance.

For example, the Pechersk District Court of Kyiv denied the claim of Person 1 to a private
notary to declare the refusal to perform a notarial act illegal. Confirming the correctness
of the notary’s actions, in support of its decision, the court noted that for the issuance of a
certificate of inheritance, the plaintiff notary filed a will that did not meet the requirements of
the law, namely, it was not registered in the Inheritance Register.”® In another court case, the
Kyiv Court of Appeal ruled that a notary’s actions regarding the improper legal assessment of
an evidence document submitted for a notarial act to confirm the consent of another spouse
to the alienation of real estate were illegal. The application for consent to the alienation of
property submitted to the notary stated a form of certification inscription No. 64 (instead
of form No. 44), which does not require establishing the fact of registration of marriage and
does not meet the requirements of Annex No. 25 to the Rules of Notarial Records. Thus, the
court recognised that the notary performed a notarial act on the basis of a document that
did not meet the requirements of applicable law and had to refuse to perform a notarial act.”

The validity of a notarial act not only means the official recognition of a certain legal fact
but also excludes the existence of other facts that cannot occur simultaneously, i.e., the
appointment of validity requirements should be considered in terms of legal certainty of
specific circumstances and relationships. For example, the stay of a certain individual in a
certain place excludes his simultaneous stay in another; the acceptance of sums of money
and securities on deposit indicates the absence of debt; proof of the time of presentation of
the document by a certain person means that the same document at the same time could
not be in possession of another person; notarised ownership of a certain person (or persons
in the case of joint ownership) of property makes it impossible for other owners of the same
property to exist.

Ensuring such consequences of notarisation is provided through the implementation of
specific rules of notarial proceedings not only on the requisition for the submitted documents
but also on their inclusion in the materials of the notarial case after the notarial act. The
procedure for performing notarial acts provides for two options: either the documents are
attached to a copy of the juristic act, certificate, etc., which remains in the notary’s office
(para. 3 of Chapter 7, Section 1 of the Procedure), or the original documents are returned to
those who submitted them, and the notary is left with their copies (photocopies) or extracts
from such documents (para. 4 of Chapter 7, Section 1 of the Procedure). The Procedure

19 Resolution of the Chernihiv Court of Appeal of 16 February 2021 <https://reyestr.court.gov.ua/
Review/94957018> date accessed 27 October 2021.

20  Decision of the Pechersk District Court of Kyiv of 22 April 2020 <https://reyestr.court.gov.ua/Review/
89204463> date accessed 27 October 2021.

21  Resolution of the Kyiv Court of Appeal of 16 February 2021 <https://reyestr.court.gov.ua/Review/94957018>
date accessed 27 October 2021.
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contains only examples of documents, the originals of which are returned to interested
parties (birth, marriage, death, constituent documents, etc.), and the grounds for applying
the rules of preservation or return of documents are not specified. Unfortunately, such legal
uncertainty gives rise to litigation.

Thus, the Ternopil Court of Appeal confirmed the correctness of the decision of the
Zalishchyk District Court in the case of the claim of Person 1 to the Zalishchyk State Notary
Office to cancel the decision of the state notary to refuse to issue a certificate of inheritance,
referring to the following. Person 1, applying to the notary for the issuance of a certificate
of inheritance left after the death of her mother, refused to provide the notary with the
original title documents to the inherited real estate to attach them to the case file. The heiress
assumed that these documents were the property of her late mother and, in addition, the first
copy of the contract of lifelong use, certified by a notary on 22 April 1972, was in the notary
office. The courts recognised that when filing inheritance cases on real estate for a new owner
(heir), the notary is obliged to attach documents confirming the ownership of the testator’s
property on the inherited property to the materials of the inheritance. An exception to this
rule is provided only in para. 3 of Chapter 7 Section 1 of the Procedure. Given that the
plaintiff had the original legal documents necessary to perform a notarial act, but she flatly
refused to provide them for inclusion in the inheritance case, the contested decision of the
notary met the requirements of law, and the notary’s refusal was lawful.?2

The distinction between documents subject to preservation in the materials of the notarial
case and those that are photocopied and returned to interested persons should be made,
taking into account the loss or preservation of their validity and legal value after the said
notarial action.

Documents whose legal significance is lost should be withdrawn from legal circulation
and kept in the relevant notarial files. For example, after the issuance of a certificate of
inheritance, which confirms the transfer of ownership of the inherited property to the heir,
the documents certifying the ownership of the property of the testator will no longer have
any legal value. And precisely so that their possible use does not create legal uncertainty,
their originals should be withdrawn from the interested persons and remain in the notary’s
files as proof of the validity of the relevant notarial act.

Documents that are valid and have legal significance in further legal relations with the
participation of interested persons must be returned to them. For example, a birth or death
certificate can be used repeatedly to confirm these facts in many legal relationships or legal
cases. Thus, the above allows us to conclude that it is necessary to enshrine in law the relevant
grounds for the notary to select the originals of the documents submitted to him or her or
return them to interested parties.

The rules of examination of evidence documents provide for the need to convince the notary
of their authenticity. In accordance with Part 2 of Art. 51 of the Law and item 2 of Chapter
15 Section 1 of the Procedure if the authenticity of the submitted document is in doubt, the
notary has the right to leave this document and send it to the expert institution (expert) for
examination.

We also have to mention the declarative nature of these rules and the complete lack of
standardisation of the procedural order of their implementation. This shortcoming should be
addressed with the following considerations in mind. Sending documents for examination is
a notarial action that can be done only at the initiative or consent of the person concerned.
First, the notarial act is performed on the initiative of the persons concerned, and, as already

22 Resolution of the Ternopil Court of Appeal of 24 December 2020 <https:/reyestr.court.gov.ua/
Review/93922343> date accessed 27 October 2021.
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mentioned, they are responsible for proving and submitting evidence, and the examination
is aimed at removing doubts about the authenticity of the document that has the value of
evidence. Second, the examination is associated with the need to pay for it, which is also
entrusted to the person concerned. If the interested person does not agree to the examination,
and other evidence to confirm a certain fact, the establishment of which ensures the validity

of the notarial act, does not exist, the notary must refuse to perform a notarial act on the
basis of para. 2 Part 1 of Art. 49 of the Law.

Expert examination in notarial proceedings should be provided with the corresponding
procedural registration. The decision of the notary to conduct an examination, in our opinion,
should be recorded in a special procedural decision document to transfer the document for
examination, which should contain the following details: surname, name, patronymic of the
notary; notarial district and address of the notary’s workplace; description of the document
sent for examination; statement of the notary’s doubts that need to be eliminated; questions
about the authenticity of the document; date of the resolution; signature and seal of the
notary.

6 CONCLUSIONS

In the notarial process, the validity of notarial acts is based on the fact that the notary’s
conclusions must correspond to the established circumstances, as well as the intentions and
will of the interested participants in the notarial case.

The rules that ensure the implementation of the principle of reasonableness of notarial
acts and oblige the notary to verify the existence of certain facts and draw conclusions
about them, in our opinion, include rules for determining: deadlines for notarial acts, the
requisition of evidence documents by the notary, the signing notarial documents, referrals of
documents for examination, the requisition for documents submitted for notarial acts, and
the clarification of the will and intentions of interested persons.

We consider it expedient to legislate the rule that the submission of evidence documents
necessary for the performance of a notarial act and is the duty of the persons concerned,
the consequence of the failure of which can only be a refusal to perform a notarial act. The
demand of documents in the sense of the adherence of Art. 46 of the Law in such situations
is not mentioned.

The notary must exercise their powers to demand the materials of the notarial case in three
cases: if the interested person, having difficulty in presenting evidence, shows the initiative
or consent to such actions by the notary; when, in accordance with the rules of Art. 46-1 of
the Law, the notary uses the information of the unified and state registers; and if the evidence
documents provided by the interested persons contain contradictory data, which prevents
the establishment of the true circumstances of the notarial case.

We propose to make additions to the current version of Art. 46 of the Law of Ukraine,
providing for the possibility of issuing a fine for failure to comply with the requisition of the
notary by those persons who do not participate in the notarial act. It will also be expedient
to provide for the appropriate procedural registration of the procedural action of the notary
to demand documents.

The grounds for application of such consequences of non-submission of evidence documents
at the request of a notary is the refusal to perform a notarial act. The suspension and
postponement of a notarial act are also subject to specification.

Failure to perform the duty of a notary to establish the will of the persons concerned may be
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evidenced by failure to ensure proper communication (or lack of such communication) with
the persons concerned, given that within the notarial process, the expression of will must be
direct. The signatures of the parties on the document that acquires a notarised certificate,
which must be performed according to the rules of notarial procedural form, is often
considered by court practice to be the confirmation of the notary’s compliance with the law.

We consider it expedient to extend the duties of a notary to establish the will and actual
intentions of the parties to all notarial acts. In this regard, it is necessary to establish such an
obligation as a general rule of notarial acts in Chapter 4 of the Law. A procedural guarantee of
the possibility of proving the performance of this duty by a notary may be the introduction of
rules for recording the performance of a notarial act by means of video and audio recording.

And, as was mentioned, a distinction should be made between documents that are subject
to preservation in the materials of the notarial case and those that are returned to interested
persons after being photocopied, considering the loss or preservation of their validity and
legal value after the commitment of notarial action.

Sending documents for examination, which is carried out to verify their authenticity, should
be recognised as a notarial action that can be done only on the initiative or consent of the
person concerned. Lastly, the examination in notarial proceedings should be provided with
an appropriate procedural design.
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ABSTRACT

Background: The protection of property rights is one of the cornerstones of legal order. If we were
uncertain whether ownership would be protected from claims or whether contract obligations
would be executed properly, we could not regulate relations effectively. Courts play a crucial
role in this mechanism of protecting the owner’s rights, giving parties possibilities for defence.

This note is related to one of the last judgments of the European Court of Human Rights
(ECtHR), the focus of which is on newly discovered circumstances and the principle of legal
certainty. The facts of this case arose from a property sale contract with a condition, the validity
of which led to the consideration of multiple cases by different Ukrainian courts.

Methods: In light of the above, an analysis of this ECtHR judgment, as well as the final and
interim decisions of Ukrainian courts, with regard to Ukrainian legislation and case law was
prepared. The main challenge was the absence of the oldest decisions of national courts in the
state register of court decisions, which contains only decisions from 2011. Even so, the facts of
this case were described in detail in the latest courts decisions.

Results and Conclusions: The following analysis provides an argument against reopening
procedure without proper grounds, which lead to the violation of the right to a fair trial in civil
procedure in Ukraine.

Keywords: newly discovered circumstances; civil proceedings; principle of legal certainty; right
to a fair trial; Ukrainian law.

1 INTRODUCTION

The protection of property rights is one of the cornerstones of legal order. The certainty of
every owner that their ownership is protected from any claims and that their contractual
obligations will be executed properly is necessary if we are to regulate relations effectively.
Courts play a crucial role in this mechanism of protecting owners’ rights, giving the parties
possibilities for defence.

This note is related to one of the last judgments of the European Court of Human Rights
(ECtHR) in the case of Mitsopoulos v. Ukraine (App. no. 62006/09),* the focus of which was
on newly discovered circumstances and the principle of legal certainty. The facts of this case
concerned a property sale contract with a condition, the validity of which led to more than
eight cases considered by different Ukrainian courts.

Logically, after the ECtHR judgment issued on 9 December 2021, this case may come back to
Ukrainian courts. This note will discuss who the owner might be and when the title of ownership
might become fully binding. The study will conclude with reflections about the principle of legal
certainty and its impact on the protection of property rights in light of the right to a fair trial.

4 Mitsopoulos v Ukraine App no 62006/09 <https://hudoc.echr.coe.int/eng?i=001-214389> accessed
20 December 2021.
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2 CASEFACTS

These case facts are contained not only in the ECtHR judgment but in several national court
decisions. Ukraine retains a single state register of court decisions,” which contains only
decisions from 2011 onward. Therefore, for discovering more facts of this case we have found
the latest courts decisions, in which the details were found and described.

It was noted in the ECtHR judgment that ‘on 23 September 2002 the applicant bought a
house from a private individual’ (p. 5). We would like to add an important point - this
contract was concluded with a condition,® and the condition was of particular significance -
this was a title of ownership of the land under the house.”

According to Ukrainian law, the right of ownership of a building does not always include
the land plot under the building. When this case was under consideration, the law was very
strict.

After several amendments, the provisions of Art. 377 of the Civil Code of Ukraine® made
transferring the right to the land plot in cases of the right of the owner to the building placed
on that plot an essential condition of the sale contract for a property.

The condition in this case was that the owner would receive official permission and the title
to this land plot under the building. As far as the vendor was not able to get this permission,
the buyer claims on the contract and terminate it.’

As was stated in the ECtHR judgment, civil proceedings were instituted by individuals
challenging the validity of the sale contract (pp. 6-8). We would like to add some
circumstances that played an important role in this case.

The court of first instance terminated the disputed contract in May 2003, and this decision
was appealed to the appeal court of Kyiv. The decision of the appeal court in October 2003
upheld this decision, which came into force or became binding and enforceable. ‘Coming
into force) according to Ukrainian legislation, refers to the validity of the decision to be
enforced and be binding.”® In this case, it gave the first owner the possibility to sell the
disputed ownership for a second time. Therefore, another party appeared - the second
owner’s title claimant.

Interestingly, the second round of challenging the sale contract challenging in 2007 was on
the side of the side the first buyer — he won the original proceedings before the court of

5 Law of Ukraine On access to the judicial decisions <https://reyestr.court.gov.ua https://zakon.rada.gov.
ua/laws/show/3262-15#Text> accessed 20 December 2021.

6 Resolution of the panel of judges of the Judicial Chamber of the Supreme Court of Ukraine on 27 April
2016 <https://reyestr.court.gov.ua/Review/57463339> accessed 20 December 2021.

7 It worth noting that the land relations in Ukraine regulates this in a specific manner. See OV Dzera,
‘Institute of property law in new civil legislation and European standards of property rights protection’
(2005) 1-2(13-14) University’s Notes 69-75 <http://old.univer.km.ua/visnyk/730.pdf> accessed
20 December 2021.

Only in October 2021 was the Law of Ukraine on changes of some legislative acts of Ukraine concerning
the uniform legal share of the land plot and the building placed on it adopted <https://zakon.rada.gov.
ua/laws/show/1174-20#Text> accessed 20 December 2021.

8 Civil Code of Ukraine <https://zakon.rada.gov.ua/laws/show/435-15#Text> accessed 20 December
2021.

9 Decision of the Panel of Judges of the Civil Chamber of the Supreme Specialized Court of Ukraine for
Civil and Criminal Cases on 27 April 2016 <https://reyestr.court.gov.ua/Review/57463339> accessed
20 December 2021.

10 See K Gusarov, V Terekhov ‘Finality of Judgments in Civil Cases and Related Considerations: The
Experience of Ukraine and Lithuania’ (2019) 4(5) Access to Justice in Eastern Europe 6-29 <http://ajee-
journal.com/upload/attaches/att_1577085580.pdf> accessed 20 December 2021.
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first instance, the validity of the contract for the first sale was recognised, and the second
sale contract was terminated. In the meantime, during these few years, the building was
renovated and amended, but there was no claim from the second owner about this during
the original proceedings before the court.

As was stated in the ECtHR judgment, on 7 November 2007, the Supreme Court upheld
the judgment and, accordingly, it became binding and enforceable on that date (p. 9). The
following disputes happened in 2009 and were related to challenging the legal certainty and
right of a party to appeal the decision on the basis of newly discovered circumstances.

2.1 THE UKRAINIAN COURT’S POSITION

In our opinion, as was clearly stated in part two of this note, the most important thing in this
case was the condition of the sale contract. According to the provisions of law in force at the
time of this case, the contract may be recognized as valid in case of parties make this validity
depends on some circumstances. If this circumstance was more beneficial for one party, it
would make no sense for that party to challenge the contract on those grounds. In addition,
we should note that the last payment for this contract was made on the deposit of notary, due
to the avoiding of receiving this payment buy the vendor.

According to the law in force at the time of this case, the vendor was able to receive such
permission, but she did not do this and later used this as a ground for making a claim in
court. The Ukrainian courts rightly voided this particular provision of the sale contract
without any substantial consequences for the buyer.

Even though the first vendor sold this building for a second time, a year after the first sale
contract was signed.

The Ukrainian court’s general position was that ownership of the disputed house arose from
the moment of the notarisation of the sale contract concluded between the vendor and the
buyer on 23 September 2002. Therefore, the last person should be recognized as the owner
even though his right was not recognised and was challenged by the defendants in the case.

Regardless, the courts allowed the procedure to be reopened based on the disputed house
renovation, which was later considered groundless.

2.2 THE ECTHR’S POSITION

According to the ECtHR’s judgment in April 2009, an application for review of the judgment
‘in light of newly discovered circumstances’ was submitted (pp. 10-13). The ground for that
was that the house had been renovated to such an extent that it could no longer be regarded
as the object of the disputed contract of sale. According to the position of the applicant
who challenged that application, during the proceedings, the disputed house had been in
the possession and under the control of the claimant, who, consequently, had been aware
of the renovation. The issue of time limits also arose since an application for review of the
judgment of 22 January 2007 had been lodged outside the legal period (p. 11).

According to the court decision issued in May 2009, the court ‘having examined the material
of the case and having heard the parties, it considered that the application could be allowed,
with no further explanation in that regard, and it reopened the procedure. Reopening
proceedings caused several reconsiderations on the merits. Finally, the first buyer’s rights to
the building were upheld by the highest instance court seven years later.
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3 NEWLY DISCOVERED CIRCUMSTANCES IN UKRAINIAN LEGISLATION
AND DOCTRINE

The CPC of Ukraine provides a right to review a court decision in case of newly discovered
or exceptional circumstances (Arts. 423-429). This is a proceeding according to which a
decision of the court, which was final after the case consideration and has become binding
and enforceable, may be revised according to newly discovered or exceptional circumstances
specified in the law (Art. 423 of the CPC Code of Ukraine).

The finality of the decision, which may be challenged in this procedure, is essential in the
Ukrainian legal doctrine."

This proceeding of newly discovered or exceptional circumstances is also called ‘out of
instance) since the appealed court decision is reviewed by the court that ruled it, in contrast
to the general rule for reviewing a court decision by a court of highest instance.

The procedure of newly discovered circumstances was introduced in civil proceedings in
the middle of the last century to solve problems with decisions that were adopted on the
basis of incomplete circumstances of the case, which were essential for its consideration.
After the expiration of a certain time, these circumstances became known to the
participants of the case, who applied respectively for revision of the decision. A classic
example of such a newly discovered circumstance is a will that came to light after a case
had been settled in a court and a decision had come into force. We should mention that
the time run up from the middle of the last century make very rarely meet the obstacles in
a case consideration, or circumstances which were not and could not be known at the time
of case consideration. In the case of our classic example, wills are included in the register
of the wills and inheritance cases.'? Therefore, the situation of an undiscovered will is now
difficult to imagine.

The essential difference between the procedure for newly discovered circumstances and
general appeals of a court decision is the different basis for initiating it. The main focus
of this procedure should be not the violation of the procedural or substantiative rules but
circumstances that were not known and could not be known by the participants in the case
and the court.”

During the period of Ukraine’s independence, such grounds as the establishment by an
international judicial body, whose jurisdiction is recognised by Ukraine, of a violation by
Ukraine of international obligations in resolving a case by a court have also been added to
the category of newly discovered and exceptional circumstances. This made it possible to
change the decision that became the subject of criticism of the ECtHR."

The newly discovered circumstances in the CPC include the following:

11 Kurs of Civil Procedure, ed by V Komarov (Pravo 2011); IO Izarova, Ryu Khanyk-Pospolitak, Civil
procedure of Ukraine (VD ‘Dakor’ 2019).

12 Regulation on the Unified Register of Wills and Inheritance <https://nais.gov.ua/m/str_31> accessed
20 December 2021.

13 This is the most general view on the procedure in Ukrainian sources. See I Izarova, ‘Problems
of realization of the principle of collegial consideration of civil cases in proceedings in connection
with newly discovered circumstances’ in Almanac of Law. Fundamental principles of law as its value
dimensions. Scientific and practical legal journal. Vip. 3 (V.M. Koretsky Inst. of State and Law NAS of
Ukraine 2012) 332-336.

14 SeelIO Izarova, ‘Grounds for review of court decisions due to newly discovered circumstances’ (2012) 3

Scientific Bulletin of NULS 36-39; 10 Izarova, ‘Idea and novelty of newly discovered circumstances in
civil proceedings’ (2011) 3(22) Bulletin of the Bar Association of Ukraine 57-61.
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1) circumstances thatare essential to the case (significant circumstances) that
were not established by the court and were not and could not be known
to the person submitting the application at the time of the consideration
of the case (which were not and could not have been known, at the time

when the case was being considered, to the person applying for such
reconsideration);

2) circumstances established by a judgment or ruling on the closure of
criminal proceedings and the release of a person from the legal liability of
giving a knowingly incorrect expert opinion, knowingly false testimony of
a witness, knowingly wrong translation, falsification of written, material,
or electronic evidence that led to the adoption of an illegal decision in
this case (the intentionally false testimony of a witness, intentionally
incorrect expert conclusions, intentionally incorrect translations, or
forged documentary or material evidence leading to the adoption of an
unlawful or unsubstantiated judgment, as established by a final judgment
in a criminal case);

3) the cancellation of the court decision, which became the basis for the
adoption of a judicial decision that is subject to review' (the quashing of
a judicial decision on which the judgment or ruling in issue was based);

4) a decision of the Constitutional Court declaring unconstitutional a law
or another normative act or a part thereof, which had been applied by
the court when deciding on the case, if its judgment had not already been
enforced.

Reassessment of the evidence assessed by the court during the trial, as well as evidence not
assessed by the court regarding the circumstances established by the court, is no reason to
review a court decision for newly discovered circumstances.'

Our case study is particularly interesting because, in her appeal, the applicant claimed the
fact that the house renovation happened under her representative supervision (see p. 10
of the ECtHR judgment). As far as was noted in para. 1 of Part 2 of Art. 423, the grounds
for reopening and reconsidering a case should be circumstances that 1) are essential to the
case, 2) were not established by the court, and 3) were not and could not be known to the
applicant at the time of the consideration of the case.

As we can see from the above, the disputed house was in the possession of the vendor, who
sold the disputed house for the second time in 2003. The second buyer limited or hindered
the first buyer’s right to possess this house. The fact of the supervision of the renovation was
stated by the court and the appellant in this case. It is difficult to imagine that the proofs
of these circumstances were not examined by the court when the case was considered. For

15  Civil Procedure Code of Ukraine No 2147-VIII wording of 3 October 2017 <http://zakon3.rada.gov.ua/
laws/show/1618-15/print> accessed 20 December 2021.

16  Despite the widely known grounds for reopening the procedure with newly discovered evidence, in
Ukraine, the doctrine and the law maintain the notion of ‘newly discovered circumstances. See RD
Markovits, ‘Federal Civil Procedure — Newly Discovered Evidence - Diligence Required in Order
to Obtain New Trial' (1968) 44(2) North Dakota Law Review Article 7; Penny ] White, ‘Newly
Available, Not Newly Discovered’ (2000) 2 J. App. Prac. & Process 7 <https://lawrepository.ualr.edu/
appellatepracticeprocess/vol2/iss1/3> accessed 20 December 2021; Mary Ellen Brennan, ‘Interpreting
the Phrase “Newly Discovered Evidence”: May Previously Unavailable Exculpatory Testimony Serve
as the Basis for a Motion for a New Trial Under Rule 332’ (2008) 77 Fordham L. Rev. 1095 <https://
irJawnet.fordham.edu/flr/vol77/iss3/4> accessed 20 December 2021. Ukrainian tradition goes back
to the Soviet past, where the institution of newly discovered circumstances were introduced first. See
V Komarov (n 11); IO Izarova, Ryu Khanyk-Pospolitak (n 11); VV Komarov, DD Luspenik (eds), Legal
positions of the Supreme Court in civil, commercial and administrative cases (2019).
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instance, in another case, the Supreme Court noted that the Court of Appeal did not take
into account that the newly discovered circumstances, as a legal fact relevant to the case and
referred to in her application was not and could not have been known to the applicant at
the time of the appealed judgment - the fact of invalidity of the insurance certificate ‘Green
Card;, which existed at the time of the case and the court’s decision and which the applicant
requested to review, and not the documents themselves, which established the circumstances
of invalidity of such an insurance certificate."”

In addition, we should be aware that in this case, the circumstances that were claimed as
essential to this case were related to the transformation of the object- the house renovation,
which may not be directly related to the contract obligations and condition assessment
performed a few years earlier.

The newly discovered circumstances drew the attention of the highest courts of Ukraine
at this time and prompted a generalisation and the Resolution of the High Specialized
Court of Ukraine on Civil and Criminal Cases.'® This document is very important for the
definitions of ‘newly discovered circumstances’ and ‘new circumstances’ in a case. According
to this Resolution, newly discovered circumstances are legal facts that are essential for the
consideration of the case and existed at the time of the hearing but were not and could not
be known to the applicant, as well as circumstances that arose after the court decision came
into force and are classified by law as newly discovered circumstances.

We would like to highlight two very essential issues in the above-mentioned Resolution.
The first thing is that newly discovered circumstances must be confirmed by factual data
(evidence), which disprove the facts underlying the court decision in the prescribed manner.
In our case, this renovation was considered an essential change of the disputed house to such
an extent that it could no longer be considered an object of this case.

The second and very important thing is that the court has the right to overturn a court
decision on the grounds of newly discovered circumstances only if these circumstances
might affect the legal assessment of the circumstances made by the court in the court
decision under review. This means that the renovation of the disputed house might affect the
legal assessment of the decision on the validity of the sale contract, in other words.

As the ECtHR noted, the very essence of the procedure on newly discovered circumstances
‘does not appear to be in itself incompatible with the requirements of a fair hearing’ (p. 21).
The ECtHR has found valid grounds for the requested review of this decision, with the
further explanation that this should be added to the court decision to reopen the case.

We can only state that according to the register of court decisions in Ukraine, the tradition
of reopening a case on vague grounds is widespread. The main problem we have found, as
is evident in this case, is the mechanism of the court decision in issuing the application for
reopening a case. According to Art. 427 of the CPC of Ukraine, initiation of proceedings
on newly discovered or exceptional circumstances includes two stages. In the first stage, an
application for such a review of a court decision on newly discovered circumstances must
be submitted to a court, when the automatically a judge or a panel of judges determined in
accordance with the law. In the second stage, a judge or a judge-rapporteur shall verify its
compliance with the requirements of Art. 426 of the CPC within five days of the receipt of

17 The Supreme Court of Cassation clarified the grounds and conditions for reviewing the court decision
based on newly discovered circumstances <https://supreme.court.gov.ua/supreme/pres-centr/
news/1022658/> accessed 20 December 2021.

18  Resolution of the High Specialized Court of Ukraine on Civil and Criminal Cases on 30 March 2012 on
the application of the civil procedure legislation within the review of the court decision on the ground
of newly discovered circumstances <https://zakon.rada.gov.ua/laws/show/v0004740-12#Text> accessed
20 December 2021.
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the application by a court and decide on the opening of proceedings on newly discovered or
exceptional circumstances.

Therefore, according to the above-mentioned provision, a judge should decide whether
valid grounds for reopening a particular case exist, without any response from the opposite
parties, without equal representation, and without other arguments against the claim.

In the above-mentioned resolution, an important note was made:

The question of what circumstances may be considered material is evaluative and is
decided by the court in each case, taking into account whether these circumstances
could refute the facts underlying the judgment and influence the conclusions of the
court during its adoption in such a way that if this circumstance was known to the
persons involved in the case, the content of the court decision would be different
(para. 2 part 7).

This means that a judge should be aware of both parties’ positions not when the questions of
the case initiating was already answered.

This is the real basis for the violation of the principle of legal certainty embodied in Art. 6 §
1 of the Convention and cannot lead to the discovery of ‘circumstances of a substantial and
compelling character’

Further consideration of an application in a court session within thirty days from the date
of opening proceedings for newly discovered circumstances by the court according to the
rules of this court, and in the court of first instance, within a simplified proceeding with
notification of the participants of the case. Therefore, the opposite parties may be heard by
the court when the procedure has already been opened and challenged.

The ECtHR considers this an extraordinary procedure for appealing a final and enforceable
decision - therefore, more attention should be paid to the validation of grounds for its
reopening.

Keeping in mind that in its decision, according to the results of review, the court may refuse
to accept the application for review of a court judgment in newly discovered circumstances
and leave a corresponding judicial decision in force; or satisfy the application for review
of a court decision in newly discovered circumstances, cancel the relevant court decision,
and make a new decision or change the decision; or cancel the court decision and close the
proceedings in the case or leave the claim without consideration; upon review of the court
decision in newly discovered circumstances, the Supreme Court may also cancel the court
decision (court decisions) in full or in part and refer the case for a fresh consideration to
the court of first or appellate instance; issue or send a judicial decision to the participants
of the case in accordance with the established procedure, provided by the CPC; approve
the coming of a new court decision into force or the loss of the legal force of all other court
decisions of other courts in this case."

Though continuing the idea of the wrong first stage of the initiating of the newly discovered
procedure we argues, that even the power to refuse of accepting the application for review
of a court judgment in newly discovered circumstances and leave a corresponding judicial
decision in force, challenging the legal certainty of the decision binding and enforceable
is difficult due to the fact of opening the very procedure - to some extend the court
recognised the valid grounds for open the procedure, therefore, more grounds for refusing
the application should be discovered.

19 Civil Procedure Code of Ukraine No 2147-VIII wording of 3 October 2017 <http://zakon3.rada.gov.ua/
laws/show/1618-15/print> accessed 20 December 2021.
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In this case, after the case was reopened, it was sent to another court in Kyiv due to jurisdiction.

The vendor changed the grounds and subject of the claim. It is worth noting that this is now
impossible according to the existing CPC because changing the grounds and the merit of the
claim leads to another case. A few rounds of considering this case occurred from 2009-2016
until the High Specialized Court for civil and commercial matters put an end to it.

In addition, attention should be drawn to the timing of this application. The law restricts
the timing of the application for such a review - it must be within thirty days from the day
when the person learned or could learn about the circumstances that became the basis for
the review of the court decision, but no later than three years from the date of entry into
force of such a court decision (and no later than 10 years without the right to renew the term)
(Art. 424 of the CPC).

4 CONCLUDING REMARKS

In its conclusion, the Court logically found that in this case, reopening the case on the
grounds of newly discovered circumstances was a violation of Art. 6 § 1 of the Convention
and Art. 1 of Protocol No. 1.

However, in this case, the ECtHR noted that the very essence of the procedure on newly
discovered circumstances ‘does not appear to be in itself incompatible with the requirements
of a fair hearing’ (p. 21). Therefore, the reopening of a case may be fair and benefit the
general goals of justice.

In the meantime, this procedure of reopening the case on the grounds of the newly discovered
circumstances plays an essential role in case of a serious judicial mistake or a miscarriage of
justice. In Ukrainian legislation, there is the condition of essentiality of a circumstance for
the case. In case law, the tradition of reopening a case without valid grounds according to the
view of ECtHR is widely shared, unfortunately.

In other words, we should reconsider the procedure for validating the application for
reopening a case in Ukrainian law in light of ECtHR practice and the right to a fair trial. The
valid grounds of newly discovered circumstances should be given a further explanation and
added to the court decision on reopening the case.
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ABSTRACT

Background: Maintaining prosecution in criminal cases in court is a specific function of
the prosecutor, which is enshrined in both the Constitution of Ukraine and the provisions of
the Criminal Procedure Code of Ukraine. This function should meet not only the objectives
of criminal justice but also international standards in the field of criminal justice. Criminal
proceedings are divided into public and private, depending on the type of socially dangerous
act. And depending on the type of accusation, the functions of the prosecutor in the exercise of
their powers are different. Thus, in cases of private prosecution, the participation of the victim
is crucial, and his/her refusal to prosecute may be grounds for closing the criminal proceedings.
This note related to the study of the innovative approach of the Supreme Court’s law enforcement
practice shows the active role of the prosecutor in considering these categories of criminal cases
in court.

Methods: We thoroughly analysed the case-law of the Supreme Court of Ukraine, as well as
the provisions of the Criminal Procedure Code of Ukraine and other legislative acts. We also
generalised and studied the case-law of Ukrainian courts, as well as recommendations of the
CoE and the doctrine of the criminal procedural law of Ukraine.

Results and Conclusions: The authors drew several conclusions about various forms of private
prosecution with their own specifics, which are manifested in the aspects mentioned in this note.

Keywords: prosecutor; criminal procedure; private criminal case; Ukraine

1 INTRODUCTION. DISTINGUISHING BETWEEN PUBLIC
AND PRIVATE PROSECUTION

The introduction and development of such an institution as the maintenance of public
prosecution in court was due to evolutionary processes in society and associated with the
introduction into national law of adversarial proceedings, which contributed to several
judicial reforms and changes in independence in Ukraine.*

Arts. 129, 131-1 of the Constitution of Ukraine® stipulate that the constitutional function
of the prosecutor and the basis of the proceedings is the support of the public prosecutor
in court. However, the criminal procedure legislation operates with the concept of ‘public

4 On the evolution of criminal procedure in Ukraine, see V Shybiko, “The Evolution of Criminal
Procedure in Ukraine over 30 Years of Independence’ (2021) 3(11) Access to Justice in Eastern Europe
23-51. DOI: 10.33327/AJEE-18-4.3-a000069. A very interesting study related to the criminal procedure
development and ECtHR case law is O Kaplina, A Tumanyants, ‘ECtHR Decisions That Influenced
the Criminal Procedure of Ukraine’ (2021) 1(9) Access to Justice in Eastern Europe 102-121. DOI:
10.33327/AJEE-18-4.1-a000048.

5 The Constitution of Ukraine, adopted at the fifth session of the Verkhovna Rada of Ukraine on 28 June
1996  <https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#Text>  accessed
24 October 2021.

204



Bazeliuk V, Demyanenko Yu, Maslova O ‘Peculiarities of Prosecutor Participation in Private Cases: Ukrainian Experience’ 2022 1(13)
Access to Justice in Eastern Europe 203—211. DOI: https://doi.org/10.33327/AJEE-18-5.1-n000707

prosecution, which, in accordance with para. 3 of Part 1 of Art. 3 of the CrPC of Ukraine® is
a procedural activity of the prosecutor that consists of bringing charges to court to ensure the
criminal responsibility of the person who committed a criminal offence.

According to V. Dolezhan, in the Constitution of Ukraine, the support of public prosecution
in court is the first among the other functions of the prosecutor’s office, which, to some
extent, reflects the European Community’s approach to the role of prosecutor, who is
primarily considered a public prosecutor in criminal justice.” Para. 1 part 1 of Art. 2 of
the Law of Ukraine ‘On Prosecution’ distinguishes the maintenance of public prosecution
in court among the functions of the prosecutor’s office.® Thus, one can see the difference
between the definition of ‘support of prosecution in court’ in the Constitution of Ukraine
and special rules of criminal procedure legislation.

The doctrine of criminal procedure is quite common, according to which the concept
of ‘public prosecution’ is broader than the concept of ‘public prosecution’ because the
prosecutor must still act not only on behalf of the state but also society as a whole, protecting
the rights and interests of everyone. In cases when human rights and freedoms are not in the
state’s interests, such a state cannot be considered legal, social, and democratic, as Ukraine
considers itself.

However, the protection of the interests of the individual and society who suffered during
the commission of a criminal offence, as defined in Art. 2 of the CPC of Ukraine, as a task
of criminal proceedings, is the main purpose of the prosecutor’s office, which is enshrined
in the Constitution of Ukraine as support for public prosecution in court. This approach
certainly correlates with current trends in the rule of law and the principle of the rule of law.

At the same time, the terminological conflict regarding the constitutional and sectoral
definition of the function of the prosecutor’s office can be explained by the harmonisation of
constitutional and legal regulation of the functioning of the prosecutor’s office with relevant
international standards.

Thus, according to para. 12 of the UN Guiding Principles on the Role of Prosecutors,’ adopted
by the Eighth UN Congress on Crime Prevention and Treatment (27 August-7 September
1990), in the performance of their duties, prosecutors protect state interests — effectively,
they take due account of the situation of the suspect and the victim and pay attention to all
circumstances relevant to the case, regardless of whether they are beneficial or unfavourable
to the suspect. Therefore, the state interests, given the concept of common interest, human
rights, and freedoms, are essentially identical to the public interest.

According to para. 1 of Recommendation REC (2000) 19 of the Committee of Ministers to
member states ‘On the role of the public prosecution service in the criminal justice system’
(Adopted by the Committee of Ministers on 7 October 2000 at the 724th meeting of the
Deputy Ministers)'® the public prosecution service is a body that, on behalf of society and
in the public interest, ensures law enforcement if a violation of the law results in criminal

6 The Criminal Procedure Code [2013] VVR 9-13 <https://zakon.rada.gov.ua/laws/show/4651% D0%B0-
17/print1330026115579985#Text> accessed 24 October 2021.

7 YuE Polyansky (ed), Support of public prosecution (Odessa: Phoenix 2012).

8 Law of Ukraine ‘On the Prosecutor’s Office’ of 5 November 1991 <https://zakon.rada.gov.ua/laws/
show/1789-12#Text)> accessed 24 October 2021.

9 In Ukrainian, see the UN Guiding Principles on the Role of Prosecutors <https://zakon.rada.gov.ua/
laws/show/995_859#Text> accessed 24 October 2021.

10 In Ukrainian, see Recommendation REC (2000) 19 of the Committee of Ministers to member states ‘On
the role of the public prosecution service in the criminal justice system’ (Adopted by the Committee of

Ministers on 7 October 2000 at the 724th meeting of the Deputy Ministers) <https://supreme.court.gov.
ua/userfiles/Rec_2000_19_2000_10_6.pdf )> accessed 24 October 2021.
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punishment, taking into account, on the one hand, individual rights and, on the other, the
necessary effectiveness of the criminal justice system.

In addition, the definition of ‘public prosecution’ is contained in the Decree of the President
of Ukraine ‘On the Strategy for the Development of the Justice System and Constitutional
Judiciary for 2021-2023’" Para. 4.4. of this Decree stipulates that in order to develop the
prosecutor’s office, it is necessary to improve the implementation of prosecutors’ constitutional
powers to support public prosecution, organisation, and procedural management of pre-
trial investigations and representation of the state in court, in particular by introducing
specialisation and the unification of prosecutorial and judicial practice.

Within legal literature, it is clear that a full understanding of the concept of ‘public prosecution’
can be obtained only by comparing it with such a concept as ‘criminal prosecution’'?

It should be noted that in 2012, the CPC of Ukraine did not contain a definition of the
category of ‘criminal prosecution’. Currently, the legal definition of criminal prosecution
is formulated only in the Concept of Criminal Justice Reform of Ukraine, approved by
the Decree of the President of Ukraine.”* The concept defines criminal prosecution as the
exclusive procedural function of the prosecutor. As can be seen, the maintenance of public
prosecution in court is considered by the concept as a form of criminal prosecution (along
with prosecution on behalf of the state, participation in the review of court decisions in
criminal cases in appellate and cassation instances). The doctrine that the prosecutor’s
activity in support of public prosecution is an integral part of the criminal prosecution of
persons who have committed a crime is also expressed in the doctrine."

2 THE LEGAL NATURE OF PRIVATE PROSECUTION

The Criminal Code of Ukraine" divides crimes into categories depending on their nature
and degree of public danger. At the same time, any crime, even a minor one, is characterised
by public danger. It encroaches not only on the specific victim but also on socially significant
legal relations protected by the state. In other words, by committing even a single crime,
the perpetrator demonstrates a negative attitude towards the values accepted in society, a
willingness to violate them repeatedly, which is a potential threat to every member of society.

Criminal proceedings in Ukraine are public. They are carried out not by victims of crimes but
by official competent state bodies and their officials, who in the process of relevant activities
are entitled, in particular, to apply measures of criminal procedural coercion. Prosecution,
which is the most important component of criminal proceedings, is generally public. In most
crimes, criminal cases are instituted on the fact of committing a crime, regardless of the
opinion of the victim and others, and are not subject to termination, even if the victim and
the accused have reached reconciliation.

11 Decree of the President of Ukraine ‘On the Strategy for the Development of the Justice System and
Constitutional Judiciary for 2021-2023’ <https://zakon.rada.gov.ua/laws/show/231/2021#Text>
accessed 24 October 2021.

12 V Ostapets, ‘Correlation of the concepts of “state prosecution” and “criminal prosecution” in the draft
Criminal Procedure Code of Ukraine’ (2009) 2 Bulletin of the National Academy of Prosecutors of
Ukraine 114-119.

13 The Concept of Criminal Justice Reform of Ukraine, approved by the Decree of the President of Ukraine
of 8 April 2008 <https://zakon.rada.gov.ua/laws/show/311/2008#Text> accessed 24 October 2021.

14  EM Blazhivsky, MK Yakymchuk, IM Kozyakov, MS Turkot et al., Prosecutor’s support of the public
prosecution (Kyiv: Nat. Acad. of Prosecutors of Ukraine 2014).

15  The Criminal Code of Ukraine <https://zakon.rada.gov.ua/laws/show/2341-14#Text> accessed
24 October 2021.
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At the same time, Art. 477 of the CrPC of Ukraine, as an exception to the general rule,
provides for a private procedure of criminal prosecution for several types of crimes. Given
the definition of private prosecution as an institution of criminal procedural law aimed at
protecting the purely personal interests of the victim, this type of prosecution cannot be
equated with public prosecution.

Despite the fact that the theory of criminal procedure has repeatedly expressed views on the
definition of such a procedural institution as private prosecution, scholars have not come to
an agreement in this regard.'® Some researchers define private prosecution in material terms
as providing the victims with a request to the relevant body (requesting prosecution) and
information about the facts of socially dangerous and unlawful encroachment, which falls
under a specific crime, with the possibility of resolving it at its discretion. In the procedural
aspect, private prosecution is a special type of criminal procedure conducted by a private
prosecutor regulated by law, which includes appealing to state bodies alleging the guilt of a
particular person, further support of the prosecution in court, gathering evidence of guilt,
and the right to refuse the prosecutor’s charges."”

In legal dictionaries, private prosecution is defined as

a form of criminal proceedings that are initiated only on the complaint of the victim
(or his representative) and are subject to closure upon reconciliation of the victim
with the accused, or as one of the forms of criminal proceedings, guilty of a crime, to
criminal responsibility only on the complaint of the victim, who is obliged to maintain
the charges in court."

Some scholars believe that the specifics of proceedings in private prosecution are due to
the nature of the criminal offence, its severity, the fact of harm to a particular legal entity or
individual, the relationship between the victim and the perpetrator, which allows for a high
probability of their reconciliation, and finding a balance between the interests of the victim
of a criminal offence and the state."

Criminal proceedings in the form of private prosecution are special proceedings in the
system of criminal proceedings, which provides for its separate legal settlement within an
independent legal institution, which has a certain procedural originality.?

We must agree with S. Perepelytsia, who believes that ‘public prosecution’ is a broader
concept than the category of ‘state prosecution;, as the latter (given the widespread perception
of him as a prosecutor) is only one form of publicity in criminal proceedings.* Therefore, it
is advisable to distinguish between these concepts, and it is necessary to take into account
the semantic emphasis in the relevant contextual use.

16 O Kaplina, ‘Conclusions and recommendations on the current topic’ [Text]: [current topic of the issue
‘National Doctrine of Criminal Procedural Law’] (2019) 9 Ukr Law 134-138; I Glovyuk, ‘Prosecutor
in criminal proceedings: constitutional and sectoral regulation of functional orientation Visnyk
kryminalnoho sudochynstva’ (2017) 4 Legal Norms 20-26; IA Titko, ‘About the legal nature of the
institute of private prosecution in criminal proceedings in National Academy of Legal Sciences of
Ukraine’ (2015) 2(81) Bulletin of the Nat. Acad. of Law Sciences of Ukraine: Coll. Science. etc. 109-120.

17 O Kostovska, ‘Proof in cases of crimes of private prosecution’ (Cand. science thesis, University of Kyiv,
Law, 2010).

18  Yu Shemshuchenko (ed), Great encyclopedic legal dictionary (Kyiv: Yurydychna Dumka 2007).

19 V Tatsiya, Y Groshevoy, O Kaplina, O Shilo (eds), Criminal procedure (Kharkiv: Pravo 2013).

20 O Predmesnikov, “The victim as a party to the prosecution in cases of private prosecution’ (2009) 2 Law
Forum 345-349

21  SI Perepelytsia, Criminal proceedings in the form of private prosecution (ed AR Tumanyants, Kharkiv:
Pravo 2015).
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3 FEATURES OF PROSECUTOR PARTICIPATION IN PRIVATE CRIMINAL CASES:
THE EXAMPLE OF THE SUPREME COURT GRAND CHAMBER DECISION*

The Grand Chamber of the Supreme Court considers that the refusal of the prosecutor to
participate in the hearing by the court of first instance, as well as the appellate court during
the review of this court decision, is a significant violation of criminal procedure law (para. 3
of Part 2 of Art. 412 of the CPC).

The specifics of criminal proceedings in the form of private prosecution are regulated by
Chapter 36 of the CrPC of Ukraine. Thus, the features of criminal proceedings in the form
of private prosecution are:

1) the basis for the pre-trial investigation of criminal proceedings in the form of private
prosecution is the submission of the victim (individual or legal entity) to the investigator,
prosecutor, on the commission of criminal offences, an exhaustive list of which is enshrined
in Art. 477 of the CrPC of Ukraine;

2) the refusal of the victim, and in the cases provided for by the CPC of Ukraine, his/her
representative, from the accusation is an unconditional ground for closing the criminal
proceedings.

Thus, criminal proceedings in the form of private prosecution, as evidenced by the content of
Chapter 36 of the CrPC of Ukraine, has a specific feature in relation to the beginning of such
proceedings and their completion. Neither Chapter 36 of the CrPC of Ukraine nor other
provisions of the CrPC of Ukraine provide for any other features of criminal proceedings in
the form of private prosecution. That is, after the criminal proceedings are initiated on the
application of the victim of a criminal offence, which is contained in the list of such offences
in Art. 477 of the CrPC of Ukraine, the state power of the pre-trial investigation bodies
and the prosecutor’s office is used, which serves as a further driving force for the pre-trial
investigation and support of the prosecution during the trial.

The procedural procedure of criminal proceedings in the form of private prosecution
determined by the CrPC of Ukraine is by its legal nature a private-public type of criminal
proceedings and should be considered a variation within the general form of such proceedings
regulated by the CrPC of Ukraine.

The accusation may be supported by the victim and/or his/her representative only in the
cases provided for in Part 3 of Art. 338 of the CrPC of Ukraine (change of charges by the
prosecutor in court) and Part 2 of Art. 340 of the CrPC of Ukraine (refusal of the prosecutor
to support the state prosecution). This conclusion correlates with para. 19 of Part 1 of Art.
3 of the CrPC of Ukraine on the prosecution of the victim, his/her representative, and legal
representative only in cases established by the CPC of Ukraine, and para. 4 of Part 3 of Art.
56 of the CrPC of Ukraine, according to which. During the trial, the victim has the right
to support the charges in court in case of the refusal of the prosecutor to support the state
prosecution.

At the same time, Part 5 of Art. 340 of the CrPC of Ukraine stipulates that when the victim
agrees to support the accusation in court, if the prosecutor refuses to support the state
prosecution, the criminal proceedings on the relevant charge become private and are carried
out under private prosecution.

Interpretation of the connections between norms of the CrPC of Ukraine allows us to

22 Resolution of the Grand Chamber of the Supreme Court of 26 June 2019 in case no 404/6160/16-k
<https://reyestr.court.gov.ua/Review/82885531> accessed 24 October 2021.
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conclude that it is necessary to distinguish between the concepts of ‘criminal proceedings in
the form of private prosecution’ and ‘support for victims of private prosecution.

If ‘criminal proceedings in the form of private prosecution’ should be understood as
proceedings that may be initiated by the investigator or the prosecutor on the basis of the
victim’s application for the prosecution of criminal offences from among those listed in Part
1 of Art. 477 of the CrPC of Ukraine and are carried out in the general order provided by
the CrPC of Ukraine, the support of victims of private prosecution achieved only in case of
refusal of the prosecutor to support the public prosecution.

That is, criminal proceedings under Part 5 of Art. 340 of the CrPC of Ukraine are a separate
form of criminal proceedings, the features of which are:

1) support the prosecution of victims in court;

2) the refusal of the victim, and in cases provided by the CrPC of Ukraine,
his/her representative from the accusation, is an unconditional ground for
closing the criminal proceedings (Part 4 of Art. 26, para. 7 of Part 1 of Art.
284 of the CrPC of Ukraine).

The current criminal procedure legislation establishes that the judicial review of criminal
proceedings is carried out with the obligatory participation of the parties to the criminal
proceedings, except as provided by the CPC of Ukraine (Part 2 of Art. 318 of the CPC of
Ukraine). In accordance with Part 3 of Art. 36 of the CPC of Ukraine, the participation
of the prosecutor in court is mandatory, except in cases provided by the CPC of Ukraine
(such a case is the prosecutor’s refusal to support the prosecution). Part 2 of Art. 318
and Art. 324 of the CPC of Ukraine also do not contain exceptions under which the
participation of the prosecutor would not be mandatory and does not contain such
exceptions, nor does Chapter 36 of the CPC of Ukraine, which establishes the procedure
for criminal proceedings in the form of private prosecution. In addition, Art. 5 of Law no.
1697-VII stipulates that the functions of the Prosecutor’s Office of Ukraine are performed
exclusively by prosecutors.

The fulfilment by the prosecution of the procedural duty to the pre-trial investigation of
a criminal offence in proceedings in the form of private prosecution and maintenance of
public prosecution in court is a guarantee of equality, adversarial proceedings, and freedom
to present evidence and prove its persuasiveness before the court.

Also, the current CPC of Ukraine does not regulate the procedural procedure for transferring
criminal proceedings from the prosecutor to the victim in cases of private prosecution
in order to provide them with a court to investigate and make a lawful, reasonable, and
reasoned court decision. As a result, the sense of gathering evidence by the prosecutor at the
stage of pre-trial investigation is lost.

The European Court of Human Rights, in the case of Ozerov v. Russia,” considers

that in cases where the oral hearing is assessed as a favorable factor for a court decision
on “any criminal charge” of a person and in cases where, having received adequate
opportunity to be present at the hearing, the defense did not refuse it, the presence of
the prosecutor in court is usually necessary to avoid legitimate doubts that may arise
about the impartiality of the court.

Ukrainian Supreme Court reiterated that based on the above, the absence of the prosecutor
during the criminal proceedings in the form of private prosecution indicates:

23 Ozerov v Russia (App no 64962/01) <https://hudoc.echr.coe.int/eng?i=001-98531> accessed
24 October 2021.
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1) the absence of the prosecution, because the victim under Chapter 36 of the CPC
of Ukraine is not authorized to support the prosecution unable to effectively gather
evidence and support the prosecution on its own);

2) on violation of the principles of equality, adversarial proceedings and freedom in
presenting their evidence to the court and in proving their persuasiveness before the
court;

3) the lack of balance of private and public interests in such criminal proceedings.**

In this regard, the participation of the prosecutor in criminal proceedings in the form of
private prosecution is an additional legal guarantee of the rights of the victim in criminal
proceedings and also contributes to a full, comprehensive, and objective consideration of
the case.

5 CONCLUDING REMARKS

In our opinion, criminal proceedings in the form of private prosecution have their own
specifics, which are manifested in several aspects: the status of the applicant and the
prosecutor, the procedure for opening criminal proceedings, features of evidence, and
the ability to close proceedings at any time. Despite all the differences in the nature of the
procedural form of such criminal proceedings, important questions about its legal nature,
what criminal offences are included, and on what grounds they are classified as such, are
investigated in the form of private prosecution.

Thus, by its legal nature, a private indictment is a means of protecting a person’s private
rights that have been violated because of a criminal act, which involves imposing on the
prosecutor the obligation to support and prove the legality of the accusation.
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The authors emphasised that in many acts of international law and the provision of Art. 72 of
the Constitution of the Republic of Poland, the order to protect the best interests of the child is
a fundamental and overriding principle of the Polish system of family law. All regulations in the
sphere of relations between parents and children are subordinated to this principle. It signifies
the primacy of the child’s best interests over the interests of other people, especially parents, and
is the purpose of exercising parental authority and contacts. This analysis was supplemented
with positions based on other legal systems — Ukraine and Italy. In both cases, the importance
of the best interests of the child was confirmed in the procedures for resolving conflicts related
to the separation of parents.

Keywords: the principle of the best interests of the child; mediation in family matters; Code of
Civil Procedure; civil proceedings; alternative dispute resolution; access to justice

1 INTRODUCTION

The reviewed book concerns the important issue, from the theoretical and practical point of
view, of the implementation of the principle of the best interests of the child in mediation in
matters concerning the exercise of parental authority and contacts.

The monograph consists of 13 chapters in which the following topics are discussed:

1) Parental breakup in a child’s life - a psychological perspective;

2) Assessment of the usefulness of mediation as a form of resolving family
conflicts — analysis from the perspective of family pedagogy;

3) The child’s subjectivity in family mediation in matters of contact and care -
axiology of the child’s subjectivity in mediation;

4) The principle of the best interests of the child in mediation in selected legal
systems of other countries;

5) The best interest of the child as a value subject to special protection in matters
relating to the exercise of parental responsibility and contacts with the child;

6) The objective scope of court proceedings and mediation in matters relating
to the exercise of parental authority and contacts;

7) The subjective scope of court proceedings and mediation in matters related
to parental responsibility and contacts;

8) The process and psychological guarantees of the implementation of the
principle of the best interests of the child in matters relating to the exercise of
parental authority and contacts and mediation;

9) The participation of the child in mediation in matters relating to the
exercise of parental authority and contacts and his/her representation;

10) The role of the mediator in mediation in matters relating to the exercise
of parental authority and contacts;

11) The best interest of the child and the settlement concluded before the
mediator in matters relating to the exercise of parental authority and contacts;
12) Surveys;

13) Summarising considerations (made in an exemplary manner).

The authors analysed the applicable legal regulations, including the Constitution of the
Republic of Poland, the Family and Guardianship Code, the Code of Civil Procedure, and
numerous acts of international law concerning court proceedings involving children or
in matters relating to children. This analysis was supplemented with positions based on
other legal systems, both those in which mediation was not regulated at the time of writing
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the book but was regulated after its publication* (Ukraine) and those where it is based on

legal provisions (Italy). In both cases, the importance of the best interests of the child was
confirmed in the procedures for resolving conflicts related to the separation of parents.

2 MAIN IDEAS AND FOCUS OF THE BOOK

The authors emphasised that in many acts of international law and the provision of Art.
72 of the Constitution of the Republic of Poland, the order to protect the best interests
of the child is a fundamental and overriding principle of the Polish system of family law.
All regulations in the sphere of relations between parents and children are subordinated
to this principle.® It signifies the primacy of the child’s best interests over the interests of
other people, especially parents, and is the purpose of exercising parental authority and
contacts. In a properly functioning family, this goal is already in line with the parents’
interests. In the disturbed communication of parents who are separated or in the phase
of separation, this goal remains unchanged. However,, the proper exercise of parental
authority and contacts requires the interference of state authorities, e.g., a court, or other
entities, e.g., a mediator.*

In mediation covering issues related to determining the manner of exercising parental
responsibility and maintaining contacts, such as court proceedings relating to these matters,
the value subject to special protection should be the best interests of the child and the related
empowerment of the child. In terms of the legal relationship of parental authority, as well
as contacts, the child is to be treated as their subject and not as a specific goal of parental
‘managerial’ activities carried out on the basis of legal norms.”

The empowerment of the child required an answer to the question of whether, in order
to ensure the implementation of the principle of the best interests of the child in matters
relating to the exercise of parental responsibility and contacts, its direct participation is
necessary, and whether his/her welfare shall be fully protected only in this way. The analysis
carried out in the reviewed study allowed the authors to draw a correct conclusion that
neither the principles expressed in numerous provisions of international law acts concerning
the participation of children in proceedings concerning them nor the provisions of the
Constitution of the Republic of Poland require that the child have the status of a participant
or party to the proceedings within the meaning of procedural law. At the same time, the
authors concluded from the essence of parental authority and contacts that it is up to
the parents to determine how they should be exercised, which means that the child not
only does not have to, but cannot be, in light of the regulations, a party or a participant in
proceedings concerning these matters, because the child is not a party to the dispute in this
regard. This thesis is debatable and depends on the recognition whether, when deciding on
parental authority, the guardianship court in its decision refers to the child or acts only in the
sphere of parents’ rights and obligations. The answer to this question requires an analysis of
the concept of parental authority and clarification of the relationship in which parents and

2 The Mediation Act was passed 16 November 2021. The act entered into force 15 December 2021:
Document 1875-IX <https://zakon.rada.gov.ua/laws/show/1875-IX#Text> accessed 13 December 2021.

3 Case No K 18/02 [2003] Judgment of the Constitutional Tribunal of The Republic of Poland (2003) (4)
OTK-A, Case No IV CSK 442/17 [2018] The decision of the Supreme Court, the Republic of Poland,
LEX no 2483681.

4 J Mucha, ] Mucha (eds), ‘Rozwazania podsumowujace’ in Realizacja zasady dobra dziecka w sprawach
dotyczgcych wykonywania wladzy rodzicielskiej i kontaktow (Warsaw 2021) 455.

5 Ibid. 456.
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children remain (until they reach the age of majority).® The doctrine distinguishes between
three types of approaches to parental responsibility. According to one, parental responsibility
is the subjective right of parents,” according to another, it is a set of subjective rights,® or
finally, all obligations and rights that are imposed on parents towards their children.’ As
H. Dolecki notes, the first two terms of parental authority are not convincing due to the
mechanical transfer of the concepts of subjective law to family law. The subjective right is
primarily a right, and its exercise is left to the will of the entitled person, and the exercise of
parental authority is the responsibility of the parents. Therefore, according to H. Dolecki, it is
most accurate to define parental authority as a complex of interrelated rights and obligations.
With this approach to parental responsibility, any changes to it (limitation, suspension,
deprivation) directly affect the parents (because they affect the sphere of their rights and
obligations) and, at the same time, affect the child'® because it matters to the child who is
entitled to parental responsibility for him/her, who will shape his/her psyche, and who he/
she would stay with."! This means that the result of the case affects the legal sphere of the
child who, as an interested party, should take part in the case as a participant.’?

The thesis indicated by the authors that the child is not a participant in the proceedings in
matters of parental responsibility and contact with the child also implies the conclusion that
the child is not a party to a mediation settlement concluded in such cases (also when such a

6 H Dolecki, ‘Sytuacja prawna matoletniego w postepowaniu przed sadem opiekuniczym w sprawach
dotyczacych wiadzy rodzicielskiej (1976) 11 Nowe Prawo 1518-1519; A Gersdorf, ‘Postepowanie
sadowe w sprawach dotyczacych wladzy rodzicielskiej (1972) 4 Palestra 46.

7 K Jagielski, ‘Istota i tres¢ wladzy rodzicielskiej’ (1963) 3 Studia Cywilistyczne 104; J Ignatowicz, Prawo
rodzinne. Zarys wyktadu (Warsaw 1987) 320; J Ignatowic, ] Pietrzykowski (eds), Kodeks rodzinny
i opiekuticzy z komentarze (Warsaw 1993) 408, 466; ] Ignatowicz, M Grudzinski, ] Ignatowicz (eds),
Kodeks rodzinny. Komentarz (Warsaw 1959) 737; ] Ignatowicz, ] St Pigtowski (eds), System prawa
rodzinnego i opiekuriczego, part 1 (Ossolineum 1985) 809.

8 A Wolter, Prawo cywilne. Czes¢ ogélna (Warsaw 1955) 108; K Jagielski (n 8) 104; S Szer, Prawo
rodzinne (Warsaw 1966) 263; B Walaszek, Zarys prawa rodzinnego i opiekuriczego (Warsaw 1971)
169; B Dobrzanski, Komentarz do kodeksu rodzinnego i opiekuriczego (Warsaw 1975) 658; E Cyranski,
‘Dobro dziecka i wtadza rodzicielska w postepowaniu o wydanie dziecka’ (1964) 10 Nowe Prawo 977;
J Kosik, ‘Problem przywrdcenia wladzy rodzicielskiej w $wietle kodeksu rodzinnego i opiekunczego’
(1973) 10 Nowe Prawo 1464; I Dtugoszewska, Przestanki oraz skutki ograniczenia i pozbawienia wladzy
rodzicielskiej (Warsaw 2012) 60.

9 J Winiarz, ] Gajda, Prawo rodzinne (Warsaw 2001) 205-206; A Lapinski, Ograniczenie wltadzy rodzicielskiej
w polskim prawie rodzinnym (Warsaw 1975) 23; ] Sauk, Granice obowigzkéw i praw rodzicoéw wobec dzieci
i spoteczeristwa. Studium prawno-poréwnawcze (Torun 1967) 14; A Gersdorf (n 7) 46-47; J Strzebinczyk,
T Smyczynski (eds), System Prawa Prywatnego, vol 12, Prawo rodzinne i opiekuricze (Warsaw 2003) 228,
250-251; T Smyczynski, Prawo rodzinne i opiekuticze (Warsaw 2012) 224; ] Ignatowicz , ] St Pigtowski (n
8) 809; Z Radwanski, Prawo cywilne — czes¢ ogolna (Warsaw 1993) 68.

10 H Dolecki (n 7) 1522; H Haak, Ochrona prawna udzielana przez sqd opiekuriczy (Torun 2002) 202, 209,
211-213, 361, 366; F Zedler, Sqdy rodzinne. Wybrane zagadnienia organizacyjne i procesowe (Warsaw
1984) 124; K Korzan, Postepowanie nieprocesowe (Warsaw 2004) 418; cf Z Swieboda, ‘Wykonanie
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11 W Siedlecki, Z Swieboda, Postepowanie nieprocesowe (Warsaw 2001) 149; W Siedlecki (n 11) 139; F
Zedler (n 11) 91; K Korzan, ‘Glosa do postanowienia SN z 15.04.1971 r., I CZ 49/71’ (1973) 4 OSPiKA
175; K Korzan (n 11) 103; K Korzan, ‘Podmioty postepowania nieprocesowego (cz. I)’ (2005) 2 Rejent
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CZP 105/67, OSNCP 1968, no 10, pos 162; J Policzkiewicz, Z Siedlecki, E Wengerek, Postepowanie
nieprocesowe (Warsaw 1973) 143; A Gersdorf (n 7) 46.

12 ] Bodio, Status dziecka jako uczestnika postepowania nieprocesowego (Warsaw 2019) 335-337.
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settlement includes a parental agreement). However, in an unquestionable way - both at the
level of international law and in the provisions of the Constitution of the Republic of Poland
(Art. 72 para. 3), the Family and Guardianship Code (Art. 95 § 4), and the Code of Civil
Procedure (Arts. 216" and 576 § 2) — under the right to be heard, the child is granted the right
to express his/her opinion on matters relating to him/her, which is in line with the principle
of the best interests of the child. Ensuring that a person is heard, and at the same time,
limiting him/herself to this form is a sufficient guarantee of the child’s welfare. However,
the content of the right to expression in court proceedings and in mediation implemented
through the institution of a hearing should not be equated with the right to decide about
oneself, but only with the right to participate in the decision-making process."

The authors rightly emphasise that the positioning of a child as a participant or party to court
proceedings and assigning him/her an adequate position in mediation must be associated
with the risk and responsibility of taking actions that result in their legal sphere. Hence, it
was aptly pointed out in the reviewed work that

the requirement of decision-making in one’s own affairs and in matters of
one’s own family may not be an implementation, but a threat to the welfare
of a child and may constitute a source of negative experiences for the child
as a result of participation in activities relating to earlier situations in his life,
including traumatic experiences (which, in turn, can be treated as a form
of secondary victimization in the course of court procedures with reference
to family matters). As a consequence, the shaping of dispute resolution
procedures, including mediation, and legal institutions, including the
hearing, should be treated as tools by which this psychological layer can be
fully respected. A child in matters concerning him, in particular with regard
to determining the methods of exercising parental authority and contacts,
should be assigned a consultative role, possibly and to some extent opinion-
forming, but not a decision-making role, regardless of whether these matters
are the subject of court proceedings or mediation.'*

This means that the child should also not be considered a party to a mediation settlement.
The indicated conclusions result from the fact that, from the legal point of view, the
principle of the best interests of the child is genetically related to the system of human
rights protection and is firmly embedded in the axiology of law, its primary genesis has a
psychological basis."

The authors rightly emphasise that allowing a child to express his/her views in mediation
may better protect his/her welfare, because as a rule, unlike in court proceedings, parents
have an impact both on the conduct or resignation of the hearing and its scope. In the course
of mediation, the implementation of the principle of the best interests of the child comes
down to informing the child about the need to resolve the dispute regarding the exercise
of parental authority and contacts and the results of the agreement reached as part of
mediation, but also about the role of individual entities in mediation, including the mediator,
and about the impact on the result of mediation so that he/she may express his/her own
position through them. The parents should provide the child with relevant information. In
this aspect — according to the authors - the superiority of mediation over court proceedings,
in which the information obligation is rarely fulfilled, is manifested. In this sense, mediation
can better serve the best interests of the child.'® Therefore, the book proposes to introduce

13 ] Mucha, ] Mucha (n 5) 459-460.
14 Ibid. 459.

15 Ibid. 458.

16 Ibid. 461-462.
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a provision to the Code of Civil Procedure regulating the hearing of a child in mediation in
matters relating to him/her, including matters relating to the determination of the methods
of exercising parental authority and maintaining contacts. However, the hearing conducted
in the course of mediation in the current legal status, due to the principle of confidentiality,
does not replace the hearing referred to in Arts. 216' and 576 § 2 of the Code of Civil
Procedure as part of court proceedings — hence, if necessary, it will have to be repeated under
the conditions set out by the provisions of the Code and court practice."”

Moreover, the reviewed book supports the draft law of introducing obligatory referral of
parents to mediation by the court. At the same time, this ‘obligatory’ should only concern the
meeting with the mediator in order to inform its participants about its advantages, course,
and possible result, and not its obligatory conduct, because commencing mediation must —
as in any case — be left to the will of the parties, only then may prove effective.'®

Research on the role of the mediator in mediation on children’s matters led the authors to
the conclusion that protecting the child’s welfare in the course of mediation should rest
primarily with the parents and not with the mediator (due to a potential conflict with the
principles of impartiality and neutrality). The role of the mediator should be to ensure that
the child’s perspective is included in mediation and to sensitise parents to their needs and the
possible negative consequences of separation.’

Analysing the issue of how the principle of the best interests of the child is implemented in
mediation in cases concerning the exercise of parental authority and contacts, the authors
put forward some interesting de lege ferenda conclusions. The first is the introduction -
modelled on the German regulation - of the institution of the representative of the child’s
interests (the child’s advocate), whose task would be to ensure that the child’s interests are
taken into account in the final mediation agreement.

The second de lege ferenda conclusion is the possibility of introducing a parental agreement
to the provisions of the family and guardianship code, which would not eliminate the
possibility of concluding a mediation agreement. From the legal point of view, it was assumed
that the parental agreement and the agreement concluded before the mediator constitute
two separate institutions serving to make arrangements on similar issues. The choice of one
of these forms would be left to the parents.

If they prefer to agree on issues related to the exercise of parental responsibility or
contacts without the help of a third party, their arrangements will take the form of a
parental agreement referred to in the provisions of art. 58 § 1 and 107 § 1 of the Family
and Guardianship Code. Then, assuming that it is not contrary to the best interests of
the child, it will be taken over as an element of the facts to the divorce or separation
judgment. It does not have an independent procedural nature and remains at most
a settlement agreement (the so-called substantive law settlement). However, if the
parents decide, on their own initiative or as a result of court actions, to use the help of a
mediator, their joint arrangements will take the form of a mediation agreement, which,
being a substantive law agreement, will also gain the value of causing procedural effects
(and in the case of mediation will become a procedural step).?

The third de lege ferenda conclusion is the introduction to court proceedings involving
issues relating to the person of a child (i.e., in divorce, separation, and marriage annulment
proceedings in cases where the parties have minor children, as well as in proceedings before

17 Ibid. 460.
18 Ibid. 508.
19 Ibid.
20 Ibid. 468.
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the guardianship court, the subject of which is the regulation of the manner of exercising
parental authority and contacts) the possibility of obligatory referral of parents to mediation
by the court. However, this ‘obligatory’ should only concern the meeting with the mediator
in order to inform its participants about its advantages, course, and possible result, and not

its obligatory conduct, because commencing mediation must — as in any case — be left to the
will of the parties.*

The fourth de lege ferenda conclusion is a clear indication of the child’s best interests as a
criterion for approval of the settlement by the court and the recognition that its violation
should be a ground for refusing to approve a settlement concluded not only in cases for
divorce or separation, but in every case concerning the child, including proceedings before
the guardianship court, regarding the establishment or change of the methods of exercising
parental authority and contacts.

The analysis led the authors to the correct conclusion that the applicable legal provisions
seem, in principle, sufficient to guarantee the implementation of the principle of the best
interests of the child in mediation.

The authors rightly concluded that

in the current legal situation, the implementation of the principle of the best interests
of the child in mediation in matters relating to the exercise of parental responsibility
and contacts is guaranteed by:

- allowing mediation in these matters, both in proceedings for divorce, separation,
or marriage annulment, as well as in non-contentious proceedings before the
guardianship court (awarding the mediation capacity),

- the requirement of attempt to reach an out-of-court agreement (e.g., through
mediation) prior to taking legal action,

- the legal requirements as to the professional qualifications of the mediator, including
a degree in psychology, pedagogy, sociology or law and their practical skills in the
practice of mediation in family matters,

- giving the child the opportunity to express his or her position on matters related to
the mediation concerning him/her (mainly by listening to him/her),

- giving priority to parental decisions regarding the exercise of parental rights and contact
(in the form of a parental agreement or settlement agreement) over the judicial decision,
- leaving to the court the role of the guarantor of the child’s best interests at the stage
of the approval of the parental agreement or mediation settlement worked out in the
course of mediation and taking the child’s best interests as the criterion for approving
such an agreement or settlement.”

3 CONCLUDING REMARKS

The monograph is based on the thesis that not only in court proceedings in matters
relating to a child but also in mediation in matters concerning the exercise of parental
rights and contact with a child, the primary value to be protected should be the best
interests of the child. The conducted analysis and research allowed us to determine to
what extent the applicable regulations and mediation practice implement this principle
and what instruments adopted in legal regulations and used in mediation serve to
respect it.

21 Ibid. 471-472.
22 Ibid. 468-469.

218



Bazeliuk V, Demyanenko Yu, Maslova O ‘Peculiarities of Prosecutor Participation in Private Cases: Ukrainian Experience’ 2022 1(13)
Access to Justice in Eastern Europe 203—211. DOI: https://doi.org/10.33327/AJEE-18-5.1-n000707

When considering the indicated issue, the authors used not only theoretical analysis
(juridical, pedagogical, psychological) but also conducted a survey among mediators, which
illustrated the state of their knowledge on issues related to the participation of children in
mediation, the importance of the principle of their well-being and the ability to conduct
mediation with their participation, and also indicated their expectations in the field of
instruments to protect the best interests of the child in mediation.

The substantive side of the work deserves a high rating. The authors undertook the analysis of
an original issue. A reliable approach to the subject allowed for freedom in the systematisation
of matter. The layout of the work is clear and logical, and the division of issues is consistently
carried out - individual issues correspond to the content of the respective chapters. The
dogmatic analysis is characterised by reliability. The work is written in communicative yet
legal language.

The research also deserves recognition. The questionnaire research was carefully conducted,
the questions were formulated in an accessible way, reflecting the subject of the research. The
survey results were well interpreted. Insightful conclusions were drawn from them, which
can certainly contribute to a practical change in regulations via the presented de lege ferenda
conclusions.

The subject matter of the monograph under review is not only important but also original,
which means that it fills the gap existing in the legal market. The subject of the study is topics
of great importance - it is both theoretical and practical. The research problem presented
in the monograph concerns the important issue of the implementation of the principle of
the best interests of the child in mediation in matters relating to the exercise of parental
authority and contacts. For these reasons, the reviewed publication may be of significant
importance for mediators and family judges or advocates, especially ‘child advocates.
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AHOTALIT YKPATHCbKOK MOBOK)

bazentok Biktopia, lem’anenko lOnia, Macnosa Onena

0COB/MBOCTI POLIECYANILHOT YYACTI TIPOKYPOPA Y CTPABAX MPUBATHOTO OBBUHYBAYEHHA:
N0CBI YKPAIHU

MiaTpMMaHHA 06BUHYBaUEHHA Y KpUMIHANbHIX CpaBaX B CyAi € CnewndiuHoto GyHKLielo NPoKypopa, Aka 3akpinneHa
AK B KoHcTuTywii Ykpaiti, Tak i B nonoxeHHax KpumikanbHoro npouecyanbHoro kogekcy Ykpaiu. Lia GyHKLia noBuHHa
BIANOBIAATI He MnLIe LiNAM KPUMIHANbHOTO CY[OYMHCTBA, @ i MiXKHAPOAHUM CTaHAApTaM Yy cdepi KpuMiHanbHoro
CYBOUMHCTBA. 3anexHo Bif BMAY CYCMiNbHO Hebe3neyHoro AiAHHA KpUMiHaNbHe NPOBAKEHHA MOAINAETbCA Ha
nybniuHe Ta npuBatHe. | 3anexHo Big BUAY 00BUHYBaueHHA QYHKLIT NpOKypopa Npu 3AifCHeHHi CBOIX NOBHOBaXeHb
Pi3Hi. Taknm YnHOM, y CpaBax MPUBATHOrO 00BMHYBaYeHHA YYacTb NOTEPNINOr0 MA€E BUpILLaNbHE 3HaUeHHa i 1ioro
BiAMOBa BiZl nepecnifyBaHHA Moxe OyTi MiACTaBOK ANA 3aKPUTTA KPUMIHANBHOTO NPOBaZXeHHA. B wiit pobori
BOCAIMKY€ETbCA THHOBALHMIA NiAXiA NpaB0o3acToCOBHOI NpakTuKku BepxoHoro (yay, Lo 3acBiguye akTUBHY pofb
NpoKypopa y po3rnaAi LuX KaTeropiit KpUMiHanbHuX cnpas y cyai.

Nina yporo 6yno npoaHanizoBaHo npaktuka BepxosHoro Cymy Ykpaiku, a Takox nonoxeHHa KpuminanbHoro
MpoLecyanbHoro Koekcy YKpainu, iHLWNX 3aKOHOAABYMX aKTiB. Y3aranbHeHo Ta JOCTIAXeHO NPaKTUKY YKPAiHCHKIX
CyAiB, a TaKOX pekomeRfavii Pagn €ponu, JOKTPUHY KpUMiHaNbHOrO NpoLiecyanbHoro npasa YkpaiHu.

BuknapeHe fano aBTropam MoXNuBICTb 3po6uTH BUCHOBOK NPO Pi3Hi popmu npuBatHoro 06BMHYBaueHHA 3i (BOEID
cneumndikoo, AKa NPOABNAETLCA B aCMeKTax, 3a3HaueHuX y Uil poboTi.

KniouoBi cnoBa: npokypop; KpUMiHanbHii NPoLec; NpUBaTHA KpUMiHaNbHa Cnpasa; YKpaiHa.

bapaHkoBa BikTopis
MPABWNA BUNHEHHA HOTAPIANIbHUX AIN, L0 3ABE3NEYYIOTb OBI'PYHTOBAHICTb HOTAPIANIbHIX AKTIB

(TaTTio  MpUCBAYEHO [OCNIMXKeEHHIO NpaBUN BUMHEHHA HOTapianbHUX Aill, JOTPUMAHHA AKX 3abe3neuye
06rpyHTOBAHICTb HOTapianbHUX akTiB. MeTolo poboTW € BU3HAYEHHA CKNAfOBUX MPOLIECYaNbHOTO MeXaHi3my
3abe3neyeHHA 06rpyHTOBAHOCT HoTapianbHUX aKTiB, 3'ACYBaHHA BUABNEHHA TUX HEJOMIKIB iX YHOPMYBaHHS, LU0
TATHYTb 33 00010 BUHMKHEHHA CYLOBUX CMOPIB, Ta Ha Wil NiACTaBi GopMyNioBaHHA MPONO3WLiii L0A0 NOAANBLIONO
B/I0CKOHaNEHHs HOTapianbHOro 3aKOHOAABCTBA.

HeobxigHicTb BUpILEHHA BM3HaueHOi MeTV 3yMOBUNA BUKOPUCTAHHA Y POOOTI HACTYMHUX METOZIB: NOFiYHONO,
CUCTEMHOTO, KOHKPETHO-COLIONOMYHOTO, FePMEHEBTUYHONO Ta MOAIEIOBAHHS.

BctaHoBneHo, 1o 06rpyHTOBAHICTb HOTapianbHUX aKTiB 3yMOBMIOETbCA OTPUMAHHAM MpPaBUN LOA0: MOAAHHA
JOKYMEHTIB - [l0Ka3iB, BUTPe6OBYBaHHA JOKYMEHTIB — [0Ka3iB HOTapiycOM, MiANMCaHHA HOTapiaNnbHX JOKYMEHTIB,
HanpasneHHA JOKYMEHTIB Ha eKcnepTu3y, BiANOBIAHOCTI JOKYMEHTIB, AKi N0AAIOTHCA 114 BUNHEHHA HOTAPIaNbHUX Aiil,
BCTaHOB/EHIIM 3aKOHOM BUMOTaM, 3'ACYBaHHA BONEBUABNEHHSA 3aiHTEPeCOBaHMX 0Cif.

[JloBoaNTbCA, 110 06rpYHTOBAHMM CMliJ} BU3HABATY HOTApianbHuii aKT, NOCTAHOBNEHWI 3 YPaXyBaHHAM BCTaHOBEHMX
B MeXax HoTapianbHOi cnpasi AicHux 06CTaBUH, NiATBEpAXEHUX BIAMOBIAHMMY, NepeabaueHUMI HoTapianbHUM
3aKOHO/IABCTBOM, Z10Ka3aMu.

(dopmynboBaHo Npono3uLii LWOA0 TeHAEHLiI YHOPMYBAHHA 3MICTy BUMOT 0OIPYHTOBAHOCTI HOTapiaNbHKX aKTiB Ta
HaCNiAKIB TX NOPYLUEHHA.

KntouoBi cnoBa: Hotapiat, HoTapianbHa AifNbHICTb, HOTapianbHi akTI, HOTapianbHi Aii, IPaBuia BYMHEHHA HOTapianbHKX il

Bawko AppiaH

PO3BUTOK 3AKOHOABCTBA B COEPI KPUMIHAJIHOIO NPOLIECY TA IOKA3YBAHHA
B CNOBALIbKIW PECTYBJIILII (1993-2021)

Y CTaTTi aBTOP AKLEHTYE yBary Ha 3aKOHOAABYOMY PO3BUTKY KPUMIHaNbHOTO CyAOYMHCTBA Ta [IOKA3yBaHHA B Nepios
nicna yTBopenHa CnoBaubKoi Pecny6niku. Y wiit cTaTTi 0c06nMBa yBara NpupinAeTbCA NUTaHHIO 40Ka3iB i 3aco6iB
J0Ka3yBaHHA. TakoX oKpemo iAeTbcA NPo NpaBoBe PeryntoBaHHA BUKOPUCTAHHA HPOPMALIAHO-TEXHIUHNX 3ac0iB.
KopoTKko nponoHytoTbca MOXANBI HaNPAMKY PO3BUTKY Y cdepi A0Ka3iB, L0 BiANOBIAAIOTH CyyacHOMY CTaHy PO3BUTKY
HayKW | TEXHIKM, @ TaKoX iHLWMM 3MiHam. Mg yac JOCTIMKEHHA BUKOPUCTAHO HAYKOBI METOAN iCTOPUUHOTO aHaniy
Ta NOpPiBHANbHO-NPaBOBi MeToAu. Po3BUTOK Y Wil cdepi 3AIACHIETbCA NOCTIlHO, | NpaBOBe perynioBaHHA B chepi
JI0Ka3yBaHHA y KpuMiHanbHomy npoueci (noBaubKoi Pecny6niku HemuHyye nignaratume OHOBNEHHIO.

KniowoBi cnoBa: KpumiHanbHe MpoBafeHHs, [OKa3u, 3acobu A0Ka3yBaHHA, iHOOPMALIiHO-TEXHiuHI 3acobu,
iHpOpMaLLiiiHi TexHonOril.

This is an open-access article distributed under the terms of the Creative Commons Attribution License (CC BY 4.0), which permits 221
unrestricted use, distribution, and reproduction in any medium, provided the original author and source are credited.
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Lymuno-Kynbunubka lo6pocnaa

EKOHOMIKA KPUMIHANBHOTO CYAOYUHCTBA B ACTEKTI MPOLIECYANIBHUX MPUHLIMIB B NONbLLI?
Ll cTaTA HanncaHa B pamkax npoekTy «Costs of a criminal trial in view of an economic analysis of law».

YacTuHa neplua MiCTUTb MipKyBaHHA LOZO BMAMBY €KOHOMIUHMX (AKTOPIB Ha HOPMATUBHO-NPABOBI aKTH, L0
CTOCYI0TbCA KpUMiHanbHoro npoecy. HeoOXigHO BIANOBICTY Ha MUTaHHA, Ul CNif BPAXOBYBATM TaKi UMHHUMKM, L0
BMAMBAIOTb HA MPUHLMNY, HA OCHOBI AKMX PO3POBNAETLCA MOJENb KPUMIHANLHOTO MPOLeCy, i UM € pilueHHs, AKi
6ynn 3anpoBajxeHi came yepe3 BTpaTK, LU0 MOB'A3aHI 3 NPUTATHEHHAM [0 BifNOBiAANbHOCTI BUHHOTO. YacTuHa
[pyra 30cepefxeHa Ha GyHAameHTaNbHIX pe3ynbTatax Ta BUCHOBKaX eMMipUuHUX AOCNIAXeHb, NPOBEAEHNX 1010
BUTpaT [lepaBHOro Ka3HaueilCTBa Ha KPUMiHAbHI MPOBAZXKEHHS, 3 ypaXyBaHHAM BUTPAT, MOHECEHUX Y BAXKUX
cnpaBax, T06T0 PO3rNAHYTUX y NepLUiil iHCTaHLiT 06nacHMMK CyamK, Ta B Mano3HayHuX CNpasax, AKi B nepLuy yepry
PO3rNAAAKTHCA PalOHHUMI CYAAMN.

Y crartTi BKA3Y€TbC HA TPU OCHOBHI YMHHUKIA, LLO BW3HAYalOTb PO3MIp TakuX BUTpaT, a Came: I'Iep86yBaHHﬂ
OﬁBMH)/BaHEHOI'O nig yaC NpOBafeHHA Mif BapTOl, BUKOPUCTAHHA [OKa3iB (BUCHOBKIB EK(I'IepTiB), y4acTb
[1€P>KaBHOT0 3aXNCHNKa, OMiauyBaHOro AepXaBoio.

KntouoBi cnoBa: ekoHoMiKka npaBa, KpUMiHanbHMIA NPOLIEC, BUTPATM HA NPOBAfKEHHA.

InbHULbKKii Oner, boitueHiok IBaH

MPOBMEMU EOEKTUBHOCTI COCOBIB 3AXCTY NPAB, CBOBOJ TA IHTEPECIB 0COBU
AQMIHICTPATUBHUMU CYAAMUI Y CMOPAX NPO MPABA HA 3EMIO

06paHHA eeKTUBHOMO Ta HaNeXHOro CMocoby 3aXuCTy € OAHUM i3 BaXJUBUX €TaniB CyAOYMHCTBA, AKE BM3HAUaE
JOCATHEHHA MocTaBneHoi meTu. lpouecyanbHe 3aKOHOAABCTBO Ta MPAKTUKA FOr0 3aCTOCYBAHHA HeBUPILIEHUM
MUTaHHAM MaloTb MeXi CnocobiB 3axucTy y CnpaBax Mpo 3axucT MpaB Ta iHTepeciB 0ci6 Ha 3emio cyaamn pisHoi
IOPUCANKLT Ta MOXNMBICTb TX NEPEXPECHOr0 3aCTOCYBaHHA. [11A 0TpUMAHHA A0CTOBIPHIX Ta 06rpYHTOBAHNX BUCHOBKIB
6yn11 BUKOPUCTaH 3aranbHOHAyKOBI Ta CneLjianbHi MeToAN JOCIIKEHHS, 33 AOMOMOTOI0 AKMX ONPaLbOBaHi pe3ynbTaTy
TEOPETUYHIX JOCTIMKeHb 3 Npobnem 3ailicHeHHA CyAouMHCTBA B YKpaiHi, 3eMeNbHOro Npaga Ta afMiHiCTpaTUBHOrO
npoLecy, Matepiany I0pUANYHOT NPaKTUKK Y GOPMi BUCHOBKIB MiXKHapOZHVX NPaBO3aXUCHUX YCTAHOB Ta yKpaiHCbKNX
cyniB. B pe3ynbrati focnifKeHHA BCTaHOBAEHO, WO Npyu 00paHHi cnocoby 3axucTy nopylieHoro npasa, (Boboaw
4u iHTEpecy CyAM MOBMHHI BpaxoByBaTv MPAMMIl B3aEMO3B'A30K BUMOTIA MPO 3aXWCT 3i 3MiCTOM Takoro npasa Ta
XapaKTepom NpaBonopyLLeHHs.

KniouoBi cnoBa: cyaouucHTBO, lopUCANKLiA, peyoB0-NpaBoBi (nocobu 3aXuCTy, 3eMeNbHa AiNAHKa, NOBHOBAXEHHS,
nybniyHe maitHo.

KanyxHa OkcaHa, Llesuyk Mapta

BE3YMOBHI NIACTABX ANA BIABOAY CYALI, CNIAYOT0 CYAAl, CYay Y KPUMIHANbHOMY
CYAOYMHCTBI YKPAIHU B KOHTEKCTI €BPOMEUCHKUX CTAHZIAPTIB NMPABA HA CITPABEQJIUBUI CYQL

lpaBunbHe BUpiLLeHHA CyfaMU 3aB Npo BifBiZ (CamoBiABIA) cynai (cnigyoro cynai, cyny) € BAXUBUM ANA MOAANbLLOTO
KPUMiHANbHOr0 NPOBAZKEHHS, OCKINbKIN CyA0Ba MOMUAKA Y LibOMY MUTaHHI MOXe MaTit HaCNiAKOM NMOpYLLUEeHHs npaBa
00001 Ha «3aKOHHMIA Cknap cydy» abo npaBa Ha 3axWcT, L0 € NifCTaBaMy ANA CKAaCyBaHHA PiLLeHHs cyay y cnpasi Ta ii
HanpaBneHHa Ha HoBuii cynouit po3rag (ct. 412 KMK). (Boeo ueproto NoMUNKOBe BUpilLEHHA 3aAB Mpo BiABiA
MOXe, OKPIM 3a3HaueHuX HaUTiAKIB, NpU3BeCTI i 40 MOPYLUEHHs 3acaj PO3YMHUX CTPOKIB Ta NPaBOBOI BU3HAYEHOCTI
(ocTaTouHoCTi) cynoBMX pilueHb AK CKNafoBOi BepxoBeHCTBA npaBa. BojHouac Tema BifBOAIB He KOPUCTYETbCA
MonyNAPHICTIO B HayLyi. Y NpaKTULi X NpoBakeHHA NpO BiABOAN Hanexatb [0 MOLIMPEHUX OKpeMUX MpoLecyanbHIX
MPOBajKeHb, LL|0 3aBepLLYIOTHCA NepeBaXHO HeraTMBHIM iX BUPILLEHHAM (BIIMOBOIO B 33/J0BOMIEHHI BiaBopY).

MeTa gaHoro JOCTimKeHHA: po3KpUTU 3MICT NiACTaB ANA BiABOAY, 3 TUM, W06 NOrNAAM Ha iX po3yMiHHA oLy
NepeocMUCeHHs i 3HaLLAK Y3rofKeHHA y npodeciliHoMy cepeloBULLi Ta CTaniCTb Y CYAOBIi NPaKTUL.

Y TaTi 0KpecieHo nepenik niacTaB AnA Biggody cynai (cnigyoro cynpi, cyny) 3a KIMK Ykpaitu, nogao ix knacudikauito Ha
6e3yMOBHI Ta OLLiHHi, Ka € BI3HAYaNbHOH A1 Nif6opy CnocobiB ix AoKasyBaHH. Moka3aHo CMIBBIAHOLIEHHA HALiOHANbHOT
knacudikauii nincraB AnA BifBoZy Ta KpuTepiiB BusHaueHHA 6esctoponHocti cyny y npaktuui €CMIN. TonoBHa ygara
30Cepe/iKeHa Ha aHanii 6e3ymosHUX nidcmaa LA BifBOAY 3a HALIOHANbHO KNacudikaLyito, Po3KPUTO iX MICT y NpHB'A3L
10 no3uwiii €M/, a nopiBHANbHO-NPaBOBUIA METOZ 103BOMB YNEBHUTUCH Y BUCHOBKAX LLIOJ0 AUCKYCIIHMX aCMeKTiB.

KniouoBi cnoBa: BiaBia cyazi y KpUMiHaNbHOMY CyAOYMHCTBI, 6E3CTOPOHHICTL Cydy; MiACTaBu ANA BifBOAY CYARi,
kpuTepii 6e3ctoponHocti cypy y npakTuui €CTI, KoHnikT iHTepecis cypni.
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ManuHoBcbKa IpuHa, ipkiHa Hatana, Ointok OnekcaHppa

«MYB/IYHUI TOPAA0K» AK MIACTABA AN1A BIAMOBY BU3HAHHA TA BAKOHAHHA PILUEHHA
Y MIXXHAPOAHOMY KOMEPL{IUIHOMY APBITPAI: YKPAIHCbKI PEAJTII TA MIXXHAPOAHUW NOCBIA

[TUTaHHA NPO BU3HAHHA Ta BUKOHAHH pilLleHb MiXHapOAHOro komepuiliHoro ap6itpaxy (MKA) sk npotoTuny pieHHs
iH03eMHOT0 CyAy 3HaX0AUTb KapAMHaNbHO NPOTUAEXHI BIANOBIAI B Pi3HUX NPaBOBUX cUCTeMaX Ta B AOKTpuHi MKA.
Tak, y PernameHTi npo 10puCAMKLIl0, BU3HAHHA Ta BUKOHAHHA PilleHb Y LUMBINbHIX | KOMEPLiiiHMX CpaBax, paHiLue
y bptoccenbebkiit KonBeHLii 1968 poky Ta JlyraHcbkiil KoHBeHLi 1988 poKy, NOHATTA «apbiTpax» 6yno BUKOYeHO 3i
Cepu BUKOHAHHA Ta BU3HAHHA PiLLeHb iHO3eMHUX CYAIB.

[TpoTe npouefypa BU3HaHHA Ta BUKOHAHHA pileHHA MKA Mae eauHmil niaxig y 6aratbox kpaiHax caiTy. Takum unHoMm,
HaLliOHanbHi Cyaw, BUPILLYKYN MUTAHHA MPO BU3HAHHA Ta BUKOHaHHA pieHHA MKA, Bce vacTiwe (TuKalTbea 3
TaKuMu NpobneMHIUMU NUTaHHAMM, AK NILCTaBN ANA BIRMOBY Y BU3HAHHI Ta BUKOHAHHI TaKOro pilueHHa. Y Liii cTaTTi
MPOMOHYETLCA BUCHOBOK MPO Te, LU0 NiACTaBM ANA BIAMOBM Y BU3HAHHI Ta BUKOHaHHI pilueHHA MKA € nopywweHHAM
nybniyHoro nopaAAKy KpaiHu, fe apOiTpaxkHe pilleHHA MiANArae BM3HAHHK Ta BUKOHaHHK. OcobnuBa yBara
NpURINAETHCA BIAMIHHOCTI MiXX «<MaTepianbHUM i «npoLecyanbHUM» My6niyHUM NOPAAKOM Ta MPaKTUYHUM NifXodam
HaLiOHaNbHUX CYAIB AeAKMX KpaiH [0 LbOro NUTaHHA.

ABTOpU CTBEPAXKYIOTb, LU0 LUAAX NOAONAHHA Lii€l HEBIANOBIAHOCTI BCe e NOAArAE B €AMHOMY MiAXOAI A0 PO3YMiHHA
«TPOMafCbKOro MOpAAKY» B yciX AepxaBax-yuacHuuax Hbro-Mopkcbkoi koHBeHuii 1958 poky Ta 6inbw uitkomy
MiXHapOHOMY perynioBaHHi LibOro MUTaHHA.

KntouoBi cnoBa: ny6niuHuii nopagok; MixkHapoZHuil KomepLiiiHmii apbiTpas; BU3HaHHA Ta BUKOHAHHA iHO3EMHOO PiLLeHHA.

Omaposa Aiicenb, Bnacenko Ceprii

MIXHAPOZHI CTAHAPTI KOBEHAIbHOT OCTULIIT:
PO3GY/I0BA TA BIIUB HA YKPATHCbKE 3AKOHOABCTBO

MpaBa ANTUHI 3aBX AV Bynu y LEHTPI yBary MixHapoAHUX opraHiavii, y Tomy uncni 00H. Mpo ue cBinumTb Toii dakT,
woy 1979 p. Komicia O0H 3 npas ntogunu cTBopuna Po6ouy rpyny 3 po3po6ku KoHBeHLii npo npaBa AUTH, AKa 3 1979
no 1989 pp. npauloana Haj CTBOPEHHAM YHiBepCanbHOro J0roBopy AnA Aiteil y Bcbomy cBiTi. Cepes iHWwmX cTaTeid
unenu Poboyoi rpynu po3pobuni NonoxeHHA Npo BeHabHY CTUL0. Pe3ynbTatom wiei Hanonernueoi po6oTn cTano
BCTAHOBJIEHHA MiXHAPOAHMX CTaHAAPTIB 0BEHAIbHOI IOCTULI.

IcTopuKo-npaBoBi MeToay 6yn1 OCHOBHUMU METOZAMI JOCTIKEHHS, L0 J03BOANNO NPOBECTU NOPIBHAHHA NPOEKTHUX
TekcTiB cTateit 37 i 40. Lle nopiBHAHHA Aano Ham MOMXNMBICTb NPOCTEXUTY PO3BUTOK AYMOK Y [lepiKaBaX-yuacHULAX
LOZ0 NOBOAXEHHS 3 AiTbMU B KpUMIHaNbHUX CNPaBax Ta NoKapaHb 3a CKOEHI 3N0UNHN.

CborogHi Ykpaita HamaraeTbca pedopmyBaTin CBOE 3aKOHOAABCTBO, 30KpeMa y cdepi loBeHanbHoI tocTuuii. Tomy B
3aKNIYHIX 3ayBAXEHHSAX 3aNPONOHOBAHO AeKiNbKa KOPUCHUX pekoMeHAaLiil AnA YKpaiHCbKOro 3aKOHOAABCTBA.
Kniouogi cnoBa: KoxgeHuia 00H npo npasa AuTMHW, tOBEHabHa IOCTULA, NPOBAZKEHHA Y KpUMIHANbHUX CpaBax,
npaBa HENOBHOMITHIX, 3N0YNHHICTb HENOBHOMITHIX.

Mpunyubkuii Ceprii, Crpenbuosa Onbra, Hypynaes InbkiH

CYAOBA CIELIANI3ALIA YEPE3 MTPU3MY NPUHLUNY «TTPUPOAHOTO CYAY»:
KOMNAPATUBHWUW AHANI3

B cyyacHnx ymoBax iHTEHCBHOTO PO3BMTKY CYCMiNbHUX BiAHOCMH Ta YCKNaAHEHHA iX NPaBOBOTO PErynioBaHHs, Bce
yacTille AepXaBi 3BepTalTbCA [0 IHCTUTYTY Chewiani3auii CyAoyCTPoIo Ta CyA0UNHCTBA. B yKpaiHCbKuX nonituuHmX
Konax po3ropHynaca roctpa AUCKYCiA LWOAO KOHCTUTYLIHOCTI aHTUKOpynLiiioro cyay it BiANoBiAHO cy6'ekT npasa
Ha KOHCTUTYLiiiHe MOAAHHA MOCTABMB Mif CYMHIB HU3KY NONoMeHb 3aKkoHy «[lpo Buimit aHTMKOpyNUiliHWA cym» i
3BepHyBca [0 KoncTuywiitHoro Cypy Ykpaitu npo BU3HAHHA LUbOTO 3aKOHY HEKOHCTUTYLiiHUM. KoHCTuTywiinHui Cya
YKpai po3noyas CyfoBe KOHCTUTYLLiiiHe NPOBafKeHHA LWOAO Lboro nuTaHHA. 03HailoMNeHH i3 NpaBoBoOIo NO3uLi€l
Cy6'eKTa KOHCTUTYLiHOTO MOJAHHA BKa3y€ Ha Te, LU0 K/KYOBE MUTAHHA LbOT0 KOHCTUTYLIIHOTO NpOBafKeHHA
CTOCYETbCA HAABHOCTI 03HaK «0co6AMBOrO cydy» (y po3yMiHHi Y. 6 ¢T. 125 KoHctutyuii Ykpaiku) y mexaHismi
3aKOHOZABYOT0 PerynioBaHHsA NPaBoBOro CTaTycy Buloro aHTUKOpynLiiHoro cyny.

3 meTolo noLuyky 06'eKTUBHOT BIANOBIAI Ha iCHYlouy KoOMi3ilo BIUHMKNA HEOOXIAHICTb 3'ACYBaHHA NPaBOBOT NPUPOAN
CYROBOT CneLliani3aLii Ta BUOKpeMEHHA KNKYOBIX 03HaK «0cobnuBoro cypy». [InA po3B'A3aHHA TaKoi NpuKknagHoi
npobnemu aBTopy CTaTTi 3BePHYANCA [0 TEOPETUYHUX i MPUKNAZHNX NON0XKEHb MPUHLMMY MPUPOAHOTO CyAy, Lo i
(Tano 0CHOBOI0 NpeaMeTY AOCTIIKeHHs Li€i poboTu.

This is an open-access article distributed under the terms of the Creative Commons Attribution License (CC BY 4.0), which permits 223
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KniouoBi cnoBa: cyfoBa cneuianizauia, cneuianizoBaHuii, NpUpofHuiA cya, NpaBo Ha cnpaseanuBuii cya, Buwmii
AHTUKOPYNLiiAHMIA CyA, 0C06AMBNIA CyA, HAA3BUYAIHWI CyA.

Cnunbko TetaHa, NleTHanunH Jlio6omup, baiipauna Nlapuca, TkaueHko €BreHiit
NPUHLIMM BEPXOBEHCTBA NMPABY B NPABOBUX NO3ULIAX KOHCTUTYLIHOTO CYAY YKPATHU

Koncturyuiiinuii Cyn Ykpaikm Ta cyau 3aranbHoi KPUCAMKLIT BifirpaioTb OFHY 3 ToNMOBHUX poneil y peani3auii
BEpXOBEHCTBA npaBa. (TaTTA MpuUCBAYEHA AOCNIAXEHHI0O KOHCTUTYLiOHaNi3aLii NpuHLMNY BepPXOBEHCTBA MpaBa,
a TaKoX WOro CKNajoBMUX eNeMeHTiB, 30Kkpema MpUHLMMY NPaBOBOI BU3HAYEHOCTI, MPONOPLIHOCTI Ta npAMOi Ail
Konctutyuii Ykpaiku. Y cTatTi aHanisytotbea npaBoBi no3uwii Konctutyuiitnoro Cyay Ykpaiku 11100 3MicTy 3a3HaueHnx
efemMeHTIB BepXOBEHCTBA NPaBa. HaronowwyeTbca, 1o NpUHLMN NPONOPLIHOCTI € 0CHOBHUM [IAl BU3HAYEHHA MeX
NPaB OANHN. 3MICT LibOr0 GYHAAMEHTANbHOTO NPUHLMMY NPOABNAETLCA Y MPOMOPLiAHO PO3YMHOMY CNiBBIAHOLIEHHI
MiX MeTOl 00MeXeHHs NeBHOro npaBa NioANHYN Ta 3acobamu, AKi AepxaBa BUKOPUCTOBYE AA OT0 0OMeXeHHA.
Kpim Toro, 3a3HauaeTbea, W0 NpuHUMN npaAmoi Aii KoHCTUTyuii AK eneMeHT BepxoBeH(TBA NMpaBa Mae 0OMexeHy
Aito i CTOCYETbCA NepeBaXHO NONOXeHb NPo NpaBa i (B060AN NIOAVHY i TPOMAAAHIHA, @ TAKOX MONOXKEHb HOBMX
npoLecyanbHX KOAEKCIB, L0 BBOAATL HOBU3HO, AKI B LINOMY CNPUIAMAIOTbCA NO3UTUBHO.

[Ina JocnimKeHHA OCHOBHUX MIXOZIB [0 BU3HAUEHHA BEPXOBEHCTBA NMpaBa Ta OKPEMUX 100 enemeHTiB y pobori
BUKOPUCTAHO Taki METOAM aHanisy Ta CUHTe3y: CUCTEMHO-CTPYKTYPHUI METOZ, Lo A03BOAWNO JaTh CTPYKTYpHY
XapaKTepuCTUKy NPUHLIMMY HOPMU NPaBa, @ TaKoX NpoaHaniyBaTin 3MICT A0T0 efieMeHTiB, Ta NOriKo-NpaBoBuiA METOf,
LLi0 1B MOXNMBICTb YTOUHUTY 3MICT NpaBoBYX no3uLiii KoncTuTyuiiiHoro Cyay YkpaiHi LLof0 TIyMaueHHA HopMU Npasa.

Y BUCHOBKaX y3aralbHeHO TeOPEeTUYHi Ta NPaKTUYHI NiAXoAN 40 06FPYHTYBaHHA CYTHOCTI BEpXOBEHCTBA NMpaBa Ta
3MiCTY i0ro CTPYKTYPHUX eneMeHTIB Y npaBoBux no3uuiax KonctutyuiitHoro Cyay Ykpainu.

KniouoBi cnoBa: BepxoBeHCTBO MpaBa, MPUHLMN NpoMopuiitHocTi, npama pAia Hopm KoHcTutyuii Ykpainu,
Konctutyuiiinuin Gy Ykpainm.

CmupHos leopriit
MOXIAHI 1030BM B YKPATHI: IPOBEMMU TA WNAXM YAOCKOHANEHHA NPABOBOTO PETYNIOBAHHS

binbLuicTb topUCANKLIil NnepefbayatoTb NpaBo uneHiB kopnopaLii noaaBaTy No30B Bif ii imeHi Ta B 1i iHTepecax. Takuii
3aci6 MpaBoBOro 3axuCTy Ha3MBAETLCA «MOXiAHUM M030BOM» (a derivative action), i npaBo nmojatu Takuii no3oB
HafIa€TbCA yYacHUKaM TOBAPUCTBA Y BUNAZKY, AKLLO BiANOBIAAYi 3HAXOAATLCA Nifl OO KOHTPOSEM, LU0 NepeLKo/KaE
KOMNaHIi BYNHATY AiT ANA 3aXUCTY CBOIX NPaB Ta iHTepecis, L0 3aBAAE WIKOAM iHTepecam Ta npaBaM MiHOPUTapHUX
aKuioHepis. OgHaK NpaBoBe perynioBaHHA MOXiAHOIO M030BY, HE3BAXalOUM Ha CMNbHI PUCK, BiAPI3HAETHCA B KOXKHIil
HOPUCANKLIT, WO BUKNUKAE Ge3Miy NuTaHb, AKi HeOOXIAHO BUPILLINTY.

Y uiit cTaTTi aBTOp BKa3ye Ha AeKinbka npobnem Ta iX MOXJWBI PilleHHs, AKi MalTb OyTi iMnnemeHToBaHi B
YKpaiHCbKOMY 3aKOHOZABCTBI: MaliHOBMIA LieH3 caM Mo Cobi He MoXke 3ano6irTv 3M0BXMBAHHAM LIOAO0 MOAAHHA
MOXiZHOTO M030BY — Mae OyTIN 3aNpoBajKeHO po3LLMpeHe NPaBOCYAAA; BNACHUKAM NPUBINeiioBaHNX akLili Mae byTn
Haf;aHo NpaBo NoAATY M030B /40 CYAY; MAIHOBWI LIeH3 He0OXifHO 3aMiHUTV Ha NPEACTABHULbKY KBOTY ANA YUaCHUKIB
HeniAnpUEMHNLbKIX KOpNOpaLili; Koo BifNOBIAayiB Ma€e BK/KYATI OCHOBHIX yUYacHUKIB (0inbLuicTb yyacHuKiB) Ta
TpeTix 0ci6 Towo. MpoaHani3oBaHo NOHATTA NPeBEHTMBHOMO MOXIAHOrO NO30BY Ta MOXIAHOTO M0O30BY MPO BU3HAHHA
NpaBOYNHY TOBApUCTBA HeJilicCHUM Ta MOXAWMBI NUTaHHA LWOAO HuX. Kpim Toro, Haronowyetbea Ha HeobXigHOCTI
BNPOBAZKEHHA «MPaBIIa AiN0BOTO CYKEHHHAY.

KniouoBi cnoBa: noxiaHuii no3os, MaiiHoBuil LeH3, locus standi, npaBuno rocnosapcbKoro cyay, NPeBEHTUBHMIA
MOXifHWi N030B; MOXiAHWIA M030B NP0 BU3HAHHA NPABOYNHY TOBAPUCTBA HERiliCHUM.

Crpikaitte-Nlatywuncoka lopa

YN MU MOKEMO BCI TPABOBI HOPMI BKA3ATY B ITPABOBMiA CUJTOTI3MIA 1 YOMY LIE BAXXNINBO
B YACK LUTYYHOTO IHTENEKTY?

06’exToM aH0i po6OTY € aHaMI3 AUXOTOMIT «BAXKKIX» | «JIETKUX» CNPaB, @ TAKOX 00CTaBIUH, NOB'A3aHNX 3 MPOLIECOM
YXBa/leHHs CyA0BUX piLleHb Y TaKUX CMpaBax.

Y CTaTTi aHani3yeTbCA, UM € PilLeHHs, 3aCHOBaHi Ha NPaBOBOMY NO3UTMBI3Mi (HaNPUKNag, 3aCTOCYBaHHA CUNOTI3MIB i
npeLe/eHTiB), AOCTAaTHIMIN ANA BUPILLEHHA «NerKUX» CpaB.

JlocnimKyeTba, AKI YNHHUKIN, BUHAYEHI I0pUAMYHIMI peanicTamu, BNIBAIOTb HA CYAAIB NiJ YaC yXBANEHHA pilleHb Y
«BaKKMX» CpaBax (HaNpUKNaf, Taki NCuXonorivHi GakTopu, AK ynepemkeHHs, iHTyillia, nepesuyTTa, NiHb, HebaxaHHA
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6patit Ha cebe BifNOBIZANbHICTb 300 OMaHY rpaBLA AK a TaKoX coLljanbHi GakTopy, Taki AK BUXOBAHHA, XUTTEBUI
J0CBif, COLjianbHi CTOCYHKM, CTaTb, BiK, 0CBITa TOLL0).

TaKoX aHanisyeTb(A CMIBBIAHOLIEHHA MiX [MXOTOMIE «Ierkx» i «BaMKWUX» CMPaB i LUTYYHUM iHTENEKTOM,
Hamaratouncb MiATPUMATI FONOBHY ifiel0 NPO Te, LU0 «MerKi» CMpaBi B KiHLEBOMY MifCyMKy NOBUHHI OyTy AeneroBaHi
LUTYYHOMY iHTENeKTY ANA BUPILLEHHS, TORI AK «BaXKi» CNPaBy NOBUHHI 3a1LLIATUCA B KOMNETeHLl NIOANHI-CYA LI Xoua
6 fieAKuil Yac, NOKY TeXHONOriYHNii PO3BUTOK He JOCATHE NEBHOTO PIBH.

KniouoBi cnoBa: BaxKi cnpaBw, NpaBoBHii NO3UTUBI3M, NPaBOBMIi peani3m, LUTYYHWI iHTeNeKT.

Teopop MaHes, Katenin KoHcTaHTUHecKy-MapyHuenb
3AXWUCT OCHOBOMOJIOXHMX NPAB AUTUHM LWNAXOM KPUMIHANI3ALIT BIAHOCUH IHLECTY

YABNEHHA Npo Te, L0 iHLECT € HaA3BUYANHO MOLIMPEHOK NMPo6NeMOK B CyyacHoMy CYCMinbCTBI, BiaKMAanoca
6inbLUicTio HAyKOBOTO CNIBTOBAPMCTBA 10 OCTAHHIX KiNbKOX AecATUNITb. ToMy HPUCTY Ta HaLioHaNbHi 3aKoHoAABLI
JNLLIE HeLLOAABHO NOYaNM PO3YMITH HeOOXIAHICTb aKTUBHO AiATM 3 MeTOlo 3anobiraHHA [OBrOTPUBANMM LLKIAANBUM
HacnigKam, AKi Taki BIZHOCMHN MOXYTb MaTi Ha YYaCHUKIB.

[Ina pocarHeHHA 0cHOBHOT MeTH JiaHoi poboTin aBTopy Po3rnAHYNN AoGipKy nepLuofxepen (nepeBaxHo NPaBOBYX HOPM,
BK/IOYEHIX /0 Pi3HIX HALiOHaNbHUX Ta MiXHAPOLHUX NPaBOBYX AOKYMEHTIB). BoHM Takox 3BepTanuca [o BTOPUHHUX
[Kepen, Hamararouicb OTPUMATH BiZNOBIZHI MK AUCLMNAIHAPHI AaHi 3 NPaBOBUX, ICTOPUYHIX Ta NCUXONOTIYHIX AOCNIKeHD.
LA cTaTTA He Ma€ Ha MeTi OKpeCUTY MOBHUIA CTaH JOCNKeHb GeHOMEHY IHLIECTY, TOMY HaBeZIeHO MLLIE HaiBiNbLL peneBaHTHi
JaHi L0710 3an06iraHHA WAAXOM BBeIeHH B Ao KOHKPETHIX HOPM NP0 3aXCT OCHOBHIX NpaB AiTeil.

MeTolo Li€i poboTn € fOCNIZKEHHA 3B'A3KY MiXK peani3aLli€ld 0CHOBHIX NPaB AUTUHI Ta KpUMiHAMi3aLi€l BiAHOCUH
iHLIECTY MiX UneHaMu OJHiei Cim'i.
Pe3ynbTatin LibOro KOPOTKOTO AOCMIZKEHHS, LLIOHAMMEHLLE, BUKNMKAIOTb 3aHENMOKOEHHA, OCKINbKY 6yn0 BUABNEHO, L0

B JlepaBax, e akTUBHO NponaryloTbCa Npaga Aiteid, 0AHOYACHO LOTPUMYIOTbCA TPAAMLIT 3anepeyyBaTin MacluTabu
ABWLLA iHLLeCTY Ta aKTUBHO ab0 NacuBHO irHOpYBaTY iioro Hebe3neky.

KniouoBi cnoBa: iHuect, KpumiHanbHe NpaBo, NpaBa AUTUHIA, 3aXICT NPAB AUTUHM.

Ypa3osa lanHa, ilnnwen Biktop, bapatosa Jliogmuna
XTO BJIACHWK? HOBOBUABNEHI O6CTABWUHU TA TPUHLIMM NPABOBOI BU3HAYEHOCTI B OJHIi CMPABI

3axuCT NpaB BNACHOCTi € OHUM i3 HapiXKHUX KaMeHiB Oyfb-AKoro npaBonopaaKy. AKL0 KoXeH rpoMaAaHIH He byne
BMEBHEHMIA, LL0 11070 NPaBO BAACHOCTI 3aXMLLEHO Bif OyAb-AKIX NPeTeH3iil, a AOroBipHi 30608'A3aHHA 6yAyTb BUKOHaHI
HaNeXHUM UYMHOM, MU He 3MOXeMo e(peKTMBHO perymioBati BiAHOCMHM Ta 3abe3meuntin npasonopAagok. Cyan
BifjirpatoTb BUpiLLANbHY POMb Y MeXaHi3Mi 3aXMcTy NpaB BNACHNKA, HaZaloul NPaBili CTOPOHI HeoOXiAHiI MOMXNMBOCTI
ANA 3aXUCTY.

B wiit po6oTi nigHiMaloTbCA NUTaHHA 04HOTO 3 OCTaHHIX pilueHb EBponeiicbkoro cyay 3 npas ntoaunm (ECN), y ueHTpi
yBaru AKOro — HOBOBMABNEHI 0OCTaBMHI Ta MPUHLMN MPaBOBOI BU3HaueHocTi. DakTw L€ cnpaBu BUMANBaNM 3
J0roBOpY KyniBni-npojaxy MaiiHa 3 yMOBOI0, YNHHICTb AKOro Npu3Bena Ao 6aratopa3oBoro po3rnaay Cnpasy pisHUMN
cymamin Ykpainu.

Y BiTNi BULe3a3HAUEHOro 3AilicHeHO aHani3 3a3HaueHoro pileHHa €CMT, a TakoX OCTaTOUHMX i NPOMIKHUX pilleHb
YKpaiHCbKIX CYZiB 3 ypaxyBaHHAM 3aKOHOAABCTBA Ta CY/i0BOI MPAKTIKIN YKpaiHu. €auHOK npobnemoto byna BiacyTHICTb
HaliCTapilLMX piLueHb HaLioHanbHIX CyAiB Y EANHOMY AepXKaBHOMY PeecTpi CyAO0BMX PilLieHb, AKUA MICTUTb B 0CHOBHOMY
pilwenHs i 2011 poky. Tak un iHakLLe, GaKTy Lji€i cnpai Gynu feTanbHO ONUCaHi B OCTaHHX piLLieHHAX CyRiB.

AHani3 3a3HaueHoro BULLE JaB apryMeHTH NPOTH NOHOBJIEHHS PO3MAAY CPaBy 6€3 HANIEXHUX MiACTaB, Lo Befe 40
NOpYLUEHHs NpaBa Ha CMPaBeANBHIA CYA Y UMBINbHOMY NpoLieci B YKpaiki.

KnioyoBi cnoBa: HOBOBUABNEHI 00CTABMHY; UMBINbHE CY[OUMHCTBO; MPUHLMN MPABOBOI BU3HAYEHOCT; NPaBO Ha
(NpaBeaAnBuIiA CyA; yKpaiHCbKe Npago.
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