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ABSTRACT

Background: The essence of a constitutional system lies in two key aspects: limiting state power
and ensuring the supremacy of rights, particularly the protection of human rights and
freedoms. Without mechanisms to limit state power, the state inevitably encroaches on society
and the private lives of individuals, threatening their rights and freedoms. The evolution of
constitutional systems in liberal-democratic countries has been closely tied to strengthening
civil society and developing tools for controlling state power. Historically, this evolution has
moved from an absolute state, where the state was the sole owner and source of powet, to a
liberal-democratic state, where the state serves the people and civil society.

Alongside this historical shift, there has been a transformation of individuals from being mere
cogs in the machinery of state power to becoming citizens of a constitutional state, demanding
that the state exercise restraint to safeguard individual freedom. One of the central ideas of
constitutionalism is the principle of limited government. This article aims to analyse the legal
positions of the Constitutional Court of Ukraine concerning the doctrine of limited
government. In particular, it explores how the Court interprets key elements of this doctrine,
such as the rule of law, the separation of powers, the rights of individuals and citizens, and the
doctrine of constituent power. These and other related issues form the core of the research
presented in this article.

Methods: The study employed several methods to examine the doctrine of limited
government, its elements, and the legal positions related to this issue. The system-structural
method was used to characterise the concept and content of the doctrine of limited
government and its key elements, including the principle of the rule of law, the principle of
separation of powers, the rights of individuals and citizens, and the doctrine of constituent
power. The logical-legal method facilitated an understanding of the perspectives of scholars
on the formation and development of the doctrine of limited government, as well as their
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views on the content of its elements. Additionally, legal methods such as examining
constitutional texts, primary legislation, and case law were employed to analyse the legal
positions of the Constitutional Court of Ukraine.

Results and Conclusions: The study examines the historical development and current state of
the concept of limited government, exploring its connections with the doctrine of constituent
power, the principle of the rule of law, the concept of human rights and freedoms, and the
principle of the separation of powers. The primary conclusion is that the legal positions of the
Constitutional Court of Ukraine regarding the doctrine of limited government, a key pillar of
modern Ukrainian constitutionalism, have been systematically reviewed. It has been
established that the Constitutional Court of Ukraine has consistently affirmed the essential
elements of the doctrine of limited government from its inception. These elements form the
doctrine of constituent power and the fundamental principle of constitutionalism, emphasising
the necessity of limiting state power to safeguard human rights and freedoms. Furthermore,
the Court upholds the view that the organisation and exercise of state power based on the
division into legislative, executive, and judicial branches is not an end in itself but is intended
to ensure the protection of individual rights and freedoms.

1 INTRODUCTION

In the context of creating the foundation of a legal state in Ukraine, it is very important to
draw constitutional scholars' attention to a multifaceted analysis of the limits of state
intervention in the affairs of society and a specific individual. After all, one of the main ideas
of constitutionalism is the idea that state power should act only within the limits defined
and allowed to it by free citizens. As V. Rechytsky rightly observes, in the conditions of
constitutionalism, it is not the state that should teach citizens proper behaviour, but citizens
should indicate to the state the direction of its activity that is useful for them. Otherwise,
under the guise of a constitution, citizens would risk receiving only a means of lowering the
standards of their civil, political and personal freedom.’

The key principle of a liberal-democratic government is the idea of limiting power, as this is
the most important principle for the functioning of a democratic legal state. It involves the
exercise of the constituent power of the Ukrainian people, separating powers into legislative,
executive, and judicial branches, and the principle of the rule of law. Additionally, it
establishes the limits of state activity to protect the rights and freedoms of individuals and
citizens. The practical implementation of this principle is essential for preventing the

1 Vsevolod Rechytskyi, ‘Political and Legal Commentary on the Decision of the Constitutional Court of
Ukraine in the Case of the Constitutional Submission of the Zhashkiv District Council of the Cherkasy
Region Regarding the Official Interpretation of the Provisions of the First and Second Parts of Article 32,
the Second and Third Parts of Article 34 of the Constitution of Ukraine’ (Human Rights in Ukraine:
Information Portal of the Kharkiv Human Rights Protection Group, 3 February 2012) <http://khpg.org/
index.php?id=1328294578> accessed 25 June 2024.
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concentration of power and its abuse, ultimately guaranteeing the recognition, observance,
and protection of human rights and freedoms.

The principle of limiting state power is applicable where the rule of law prevails; the
constitution is recognised as the supreme law of the state and society and holds the highest
legal authority. The law is enacted by the legislative (representative) body, while the
executive branch primarily implements it within the boundaries set by the Constitution and
the law. Judicial bodies operate independently and autonomously within their competence,
and a system of checks and balances exists among the branches of government. Human
rights are upheld and protected.

The Constitutional Court of Ukraine plays a crucial role in defining the content of the
doctrine of limited government and ensuring its implementation in state practice as the
body responsible for constitutional oversight and the official interpretation of the Basic
Law of Ukraine.

2 THEORETICAL FOUNDATIONS OF THE DOCTRINE
OF LIMITED GOVERNMENT

The idea of limited government, or very close to it, the idea of the rule of law,* from which
modern constitutionalism grew, arose in the Middle Ages under the influence of several
factors. By the twelfth century, the law of the Catholic Church significantly influenced the
principle of the rule of law and limited government since it was the autonomy of the church
from the state that helped to establish a legal system based on the principles of reason.
Initially, the law had to be embodied in real institutions, which were "by the nature of things"
endowed with autonomy from the state and, therefore, capable of limiting its arbitrariness.
In 12th-century Europe, the Catholic Church was just such an institution.’

Later, the English philosopher J. Locke, in his fundamental work “Two Treatises on
Government,” specifically points out the limits of the state, in particular, the legislative
power of any state in any form of government.* First, these are published established laws
that should not be changed on a case-by-case basis. The law must exist for everyone: the
rich and the poor, the favourite at court and the peasant at the plough. Second, the goal
of laws should be to achieve the common good. Power is limited by the public good. Third,
property taxes cannot be raised without the consent of the people themselves or through

2 Tetiana Slinko and others, “The Rule of Law in the Legal Positions of the Constitutional Court of
Ukraine’ (2022) 5(1) Access to Justice in Eastern Europe 165, doi:10.33327/AJEE-18-5.1-n000099.

3 Vsevolod Rechytskyi, “The idea of limited government as a political and legal doctrine’ (Human Rights
in Ukraine: Information Portal of the Kharkiv Human Rights Protection Group, 25 January 2013)
<https://khpg.org/1359118799> accessed 25 June 2024.

4 John Locke, Two Treatises on Government (Socium 2014).
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their representatives. Fourth, the legislative body must not and cannot transfer legislative
power to anyone else or delegate it to anyone other than those to whom it has been
entrusted by the people.

Permanent laws, which must be known to all and be the same for all, act as a tool for limiting
the supreme power and the implementation of justice. According to J. Locke, the material
limit of the activity of the supreme power is property for the sake of preserving and
protecting people united in the state.’

The work of W. Humbolt, a representative of German classical humanism, “The Limits of
State Action,’ is specially devoted to the problem of the limits of the spread of state power.
It contains opinions about “the most favourable position for a person in the state” and the
scope of state activity, which means “everything that it (the state) is able to do for the good
of society” Notably, the ideas of von Humboldt became the basis for the emergence of the
theories of the minimal state and negative freedom. He distinguishes between the public
and private spheres (civil society activity), focusing on the system of national public
institutions (created "from below" by individuals themselves) and state bodies, as well as the
concepts of natural and positive law and the legal status of a person and a citizen.

According to Humboldt, the rule of limiting state activity is “..any desire of the state to
interfere in the private affairs of citizens, if these affairs do not directly violate the rights of
others, is unacceptable” This conclusion follows from the goals of the state, which can be
twofold: the state “may seek to promote the happiness of citizens or only to prevent evil that
can be inflicted on citizens by nature or people”® The means that are allowed or not allowed
to be used by the state are determined by its goals.

Humboldt is a firm supporter of the “minimum state” concept. He is utterly irreconcilable
to the idea and fact of state care for the positive welfare of citizens. Such intervention in
“private life,” according to Humboldt, distorts the natural foundations of man. State-
imposed uniformity turns people into machines, “weakens the strength of the nation,”
deprives a person of the opportunity to feel a surge of feelings and energy from his/her
own actions. What is imposed from outside by the state is perceived by a person as
something mechanical and foreign, fostering the growth of arbitrary among civil servants
and the emergence of bureaucracy. For Humboldt, the state serves merely as a means of
achieving the goal for which a person enters society. Since the state system is “always
connected with the limitation of freedom, it cannot be looked upon otherwise than as an

5 Jean-Fabien Spitz, ‘Locke’s Contribution to the Intellectual Foundations of Modern Constitutionalism’
in Denis Galligan (ed), Constitutions and the Classics: Patterns of Constitutional Thought from Fortescue
to Bentham (OUP 2014) 163, doi:10.1093/acprof:0s0/9780198714989.003.0006.

Wilhelm von Humboldt, The Limits of State Activity (Socium 2009).

ibid 138.

ibid 152.
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‘evil', even if it is a necessary one.”® Civil society, in contrast, is an alternative to the state.
Therefore, the latter should in every way contribute to the formation of communities that
could somehow replace state activity.

The well-known English sociologist and philosopher of the 19th century, H. Spencer, was
also a supporter of the minimal state. In his opinion, the state cannot have other duties
except to maintain justice. Any other activity of the state will inevitably lead to a direct or
indirect restriction of the freedom of the individual greater than it is required by justice. The
sociologist stressed that state paternalism has a negative effect on the development of the
character of citizens, educating everyone according to the same model, whereas the diversity
of characters is one of the main conditions for progress and development of passive
behaviour in citizens. Furthermore, he argued that an individual’s adaptation to life’s
demands is an important condition for the development and improvement of both an
individual and society as a whole."

Spencer believed that all achievements of material and spiritual culture stem from private
activity and that government intervention not only fails to bring any benefit but is often
harmful. For him, civil society represents both the goal and means of limiting power.

A similar perspective was held by the renowned French researcher of democracy,
A. Tocqueville, who, in his work “Democracy in America’, drew attention to the danger of
monopolisation of power — whether by the state and civil society. In his opinion, the state
almost always shows a tendency to self-growth and expansion of its sphere of influence by
the very fact of a long stay in power. Such a state absorbs civil society, treating it not as an
end in itself but as a means to its own goals.

In the interests of the development of civil society, the state should impose limits on itself,
not allowing arbitrariness and excessive interference in the private sphere. A. Tocqueville
noted two mechanisms of restraining state despotism: the implementation of the principle
of separation of powers in the political sphere and the development of public associations —
scientific, literary, educational, religious, and others — which should not be controlled by
state power. These associations, he argued, act as insurmountable barriers to despotism,
representing an “independent public eye” that exercises control over the state."

That is, the concept of limited government stems from the fact that individuals living in a
freedom-loving and democratic society do not recognise that the state alone has the right
to define and formulate their subjective rights.

In the 20th century, most constitutionalist scholars (supporters of liberalism) pointed out
that under the conditions of a constitutional state, power (state) should perform only three
functions: as an arbitrator, i.e. resolve conflicts between citizens in accordance with

9 ibid 185.
10 Herbert Spencer, Synthetic Philosophy (Nika-Center 1997) 278.
11 Alexis de Tocqueville, On Democracy in America (Vsesvit 1999) 356.
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objective laws; as police, i.e. protect citizens from criminals; and as the army, i.e. protect
citizens from external enemies.” R. Nozick calls such a state a “night watchman,””® while
A. Rand defines the state as a mechanism to place the repressive use of physical force under

objective control — namely, the control of objectively defined laws."*

K. Popper also expresses an interesting opinion on the constitutional functions of the state:
“I demand that the state protect not only me, but also others. I demand that it protects my
freedom and that of all the people around me. I do not want to live at the mercy of those
who have heavier fists and who are better armed. I want to distinguish between aggression
and defence, and I want defence to be supported by the organised power of the state. I am
quite ready for the state to limit my freedom of action to some extent, provided that I am
guaranteed some of the remaining freedom, because I know that some limitation of freedom
is necessary for me. However, I demand that they do not forget about the main goal of the
state - the freedom of only those citizens who do not harm others should be protected.”®

L. Mises similarly warns of the inadmissibility of broad authorities: “If we abandon the
principle according to which the state should not interfere in matters concerning the
lifestyle of an individual, we ultimately come to the point that we begin to regulate his/her
life in detail. The personal freedom of the individual is abolished'®

An important condition for implementing the constitutional idea of limited government
and preventing the abuse of power is the integration of the principle of separation of powers
(system of checks and balances) within the state mechanism. Effective control over power is
equally important for safeguarding individual freedom. The broader the sphere of influence
of state power, the narrower the sphere of individual freedoms, and vice versa. Under the
conditions of constitutionalism, each member of civil society must be free in his/her own
political choice, which implies respecting the freedom of others and ensuring everyone has
the right to control the policy of the state, the president, the government, all other
authorities and officials, both at the centre and at the places."”

It is important to highlight that scholars generally regard limited government as a core
aspect of constitutionalism. In the context of continental European countries, the notion of
limiting state power consists of two key components. The first is the requirement for public
authorities to act within the bounds of the law, though they may also have the capacity to
amend these laws. The second involves imposing constraints on legislative power, which
throughout history has been influenced by natural law, customary law, and human rights,

12 Milton Friedman, Capitalism and Freedom (Dukh i Litera 2010) 153.

13 Robert Nozick, Anarchy, State and Utopia (Wiley-Blackwell 2013) 49.

14  Ayn Rand, Nathaniel Branden and Alan Greenspan, Capitalism: The Unknown Ideal (Al'pina 2011).
15 Karl R Popper, The Open Society and its Enemies, vol 1: The spell of Plato (Osnovy 1994) 148.

16 Ludwig von Mises, Liberalism: The Classical Tradition (Bibliotech Press 2005) 56.

17 Vsevolod Rechytskyi, Freedom and state (Folio 1998) 106.
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among other factors.' In democratic societies, the concept of the rule of law is closely tied
to the idea of a lawful state, aiming to ensure that the supremacy of law and the constitution
is both realised and applied. The organisation of state power shifts from centralisation and
concentration towards a model based on the separation and balance of powers.
Furthermore, pluralism in its various forms is institutionalised and protected."

3 KEY ELEMENTS OF THE DOCTRINE OF LIMITED GOVERNMENT

The modern understanding of the doctrine of limiting power in European constitutional
law suggests that constraints can, in fact, enable more effective governance. This
perspective, central to liberal constitutionalism, argues that by limiting the arbitrary
authority of government officials, a constitution can increase the state's capacity to
address specific issues and mobilise resources for the common good. Rather than merely
preventing tyranny, constitutions play a constructive role by directing state power toward
socially beneficial goals, preventing issues such as social disorder, unaccountability,
political instability, and the misuse of power. Constitutions are multifunctional
instruments, and it would be an oversimplification to reduce their role solely to prevent
tyranny. Like an athlete who hones techniques to harness raw energy, a state's ability to
concentrate its efforts where necessary is enhanced by constitutional constraints, which
also prevent the dispersion of power where it is not needed.”

The main substantive principles of the modern doctrine of limitation of power are:

First, one of the key elements of the doctrine is the constitutional consolidation and
practical implementation of the principle of people's rule. After all, we cannot talk about a
constitutional system and a democratic regime in a country in which the country's
population has not turned into a nation and cannot exercise control over state power.
Indeed, if we turn to the history of the origin of the idea of limiting power, it arose as the
most effective means of protecting human rights from state power. This idea manifested
itself precisely through the constitutional recognition of the people’s sovereignty.”'

18 O Boryslavska, “The Essence of Constitutionalism: Constitutionalism as an Ideology, Doctrine and
Practice of Limited Government’ (2015) 61 Bulletin of Lviv University. Legal series 247.

19  Marius Andreescu, “The Limits of State Power in a Democratic Society’ (2016) 5(6) Journal of Civil
and Legal Sciences 213, d0i:10.4172/2169-0170.1000213.

20 Jon Elster, Ulysses Unbound (CUP 2000) doi:10.1017/CB09780511625008; Stephen Holmes, Passions
and Constraint: On the Theory of Liberal Democracy (The University of Chicago Press 1997); Martin
Krygier, ‘Rule of Law’ in Michel Rosenfeld and Andrds Sajé (eds), The Oxford Handbook of
Comparative Constitutional Law (OUP 2012) ch 9; Martin Loughlin, The Idea of Public Law (OUP
2003) doi:10.1093/acprof:0s0/9780199274727.001.0001; David Stark, Laszlo Bruszt and Peter Lange,
Postsocialist Pathways: Transforming Politics and Property in East Central Europe (CUP 1998).

21  Dmytro Filipskyi, “The Forms of Restriction of State Power’ (2022) 1 Visegrad Journal on Human
Rights 24.
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Constituent power first finds its manifestation through the decision of a community of
people to create a new state. Later, the adoption of the constitution and the introduction
of amendments - either through meetings or direct voting - became the forms of its
implementation. It should be emphasised that the concept of constituent power has along
history and was built on relevant concepts that owe their appearance to the emergence of
constitutionalism in the world, such as the U.S. Declaration of Independence in 1776 and
the revolutionary events, primarily in France in the 18th century. These events were
connected primarily with the process of adopting the constitution and making
amendments to it. Today, the concept of constituent power is defined as the organisational
and procedural process by which a constitution is adopted or revised through democratic
and open procedures.”

Second, an important element of the doctrine of limitation of power is the principle of the
rule of law, that is, the limitation of state power by law. If we start with Albert Dicey's classic
work “Introduction to the Study of Constitutional Law” and turn to the modern
understanding of the principle of the rule of law, its key element is the prohibition of state
arbitrariness.” It found its embodiment through the constitutional rules of legality,
according to which the authority of public authorities must be determined by the
prescriptions of the law. In the constitutional system of Ukraine, this rule was implemented
through the provision of Art. 6 of the Constitution, in which it is established that the bodies
of legislative, executive and judicial power exercise their powers within the limits established
by the Basic Law and in accordance with the laws of Ukraine. Additionally, Art. 19 extends
this provision to include local self-government bodies.

Third, the principle of separation of powers is an important constitutional tool for limiting
state power. After all, the concentration of power creates a lack of control in the activities of
state authorities and their irresponsibility to society. In the Basic Law of Ukraine, this
principle is enshrined in Art. 6. The essence of the principle of separation of powers
presupposes the existence of relatively independent and independent branches (directions)

22 HV Berchenko, ‘Constituent Power and Entry into Force of the Constitution of Ukraine’ (2020) 4
Bulletin of Zaporizhzhya National University, Legal Sciences 20; HV Berchenko, ‘Constituent Power:
Evolution and Modern Interpretations’ (2020) 45 Scientific Bulletin of the International Humanitarian
University 26; Hryhorii Berchenko, ‘Judicial Interpretation as Informal Constitutional Changes:
Questions of Legitimacy in the Aspect of the Doctrine of Constituent Power’ (2024) 7(2) Access to
Justice in Eastern Europe 39, doi:10.33327/AJEE-18-7.2-a000203; HV Berchenko, “The Concept of
“Institutional Power” in Modern Ukrainian Scientific Discourse’ (2020) 31(6) Academic notes of VI
Vernadsky Taurida National University, Series: Legal Sciences 13, doi:10.32838/TNU-2707-
0581/2020.6/03; Hryhorii Berchenko and others, ‘Preliminary Judicial Control of Amendments to the
Constitution: Comparative Study’ (2022) 5(4) Access to Justice in Eastern Europe 159,
do0i:10.33327/AJEE-18-5.4-n000435.

23 lurii Barabash and Bohdan Mokhonchuk, ‘The Principle of The Law-Governed State in the
Constitutional Doctrine of Ukraine’ in AO Selivanov (ed), A New Way to Law (Logos 2021) 49; Slinko
and others (n 2).
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of power - legislative, executive and judicial - and the establishment of such relationships
between them that would make it impossible to usurp all or most of the state power in the
hands of one state body, and even more so, in the hands of one person.

The first official recognition of this principle is associated with the French Declaration of
the Rights of Man and Citizen of 1789, Art. 16 of which proclaimed: “Any society in which
the guarantee of rights and the separation of powers is not ensured has no constitution.”

Proponents of the separation of powers theory, the founding fathers of the United States —
O. Hamilton, D. Madison, and J. Jay - in “The Federalist,” confidently proved that “the
powers possessed by one department should not be directly or indirectly exercised by one
of the other two” and that “it is inordinate the all-encompassing prerogative of the
hereditary executive power, and also supported by the hereditary legislative power,
represents a huge danger to the freedom and independence of the people”** The usurpation
of all power by the legislature leads to the same tyranny as the usurpation of rule by the
executive. As such, it is not surprising that, for the first time at the constitutional level, these

ideas were embodied in the first three articles of the U.S. Constitution of 1787.%

As M.Tsvyk rightly observes, the main requirements of the separation of powers are the
separation and independence of separate types of state bodies, each with its own functional
characteristics, a clear definition of its special powers and legal forms of activity, and mutual
influence, mutual balancing, mutual deterrence and mutual control.”* But the
personification of the branches of power does not mean their complete isolation. To ensure
their balance, each branch of government is given special powers to influence the activities
of other branches. The existence of a system of so-called checks and balances is connected
with the implementation of these powers. With its help, the mutual influence of all branches
of government is carried out, and the balance between them is maintained.

Fourth, an important means of limiting state power is its limitation by human rights. A
human right is the demand of a subject (its bearer) directed at public authorities or other
institutions endowed with similar functions and powers to ensure the protection of their
free choice in matters related to access to material and spiritual benefits in order to satisfy
certain needs and interests.”” The idea that human rights as a universal and liberal idea
essentially determines the content of the entire system of state authorities has become
particularly important and is enshrined in Art. 3 of the Constitution of Ukraine. The axiom
here is that state power comes from human rights and freedoms, and their main purpose is
to limit the state. As A. Chaillot and R. Uitz rightly note in this regard, “the original purpose
of fundamental rights is to limit the actions of the authorities. Rights are constitutionally

24 Alexander Hamilton, James Madison and John Jay, The Federalist Papers (Penguin Books 1987) 349.
25 Filipskyi (n 21) 26; Andrés Sajo, Self-Limitation of Power: (Short Course of Constitutionalism) (Jurist 2001).
26 MV Tsvyk, Actual Problems of the Organization of Power in Ukraine’ (1995) 30 Problems of Legality 23.
27 Mykhaylo Savchyn, Constitution: People and Institutions: (SWOT-Comment) (Yurinkom Inter 2024) 445.
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enshrined inalienable freedoms backed by a negative guarantee in the form of a ban on state
intervention... Fundamental rights protect society from the whims of the dominant

majority, that is, from its prejudices and authoritarianism.”*

That is, from the point of view of the Western concept of liberalism, human rights are a kind
of requirement for the state to take or refrain from certain actions. Human rights are a
means of combating the abuse of state power. If the institution of self-limitation of state
power through the application of the principle of separation of powers works "from the
inside," then human rights are a necessary external factor that ensures control over the
activities of state power "from the outside". Human rights are fundamental to the
effectiveness of public administration. As S. Maksymov rightly points out, human rights,
though not absolute or unlimited, arise independently of legal institutions and are only
recognised in legislation (in a broad sense) as an expression of a person's moral dignity.
They are aimed at maintaining the most important values of human life and establishing a
person as the most important social value.”

The notion that human rights are a means of limiting state power was embodied in Art. 22
of the Constitution of Ukraine, which states that constitutional rights and freedoms are
guaranteed and cannot be revoked. This provision, on the one hand, establishes the state’s
obligation to guarantee constitutional rights and freedoms, primarily the right to life, and
on the other hand, to refrain from adopting any acts that would lead to the cancellation of
constitutional rights and freedoms, and therefore human right to life.*

4 THE DOCTRINE OF LIMITED GOVERNMENT IN THE LEGAL POSITIONS
OF THE CONSTITUTIONAL COURT OF UKRAINE

The Constitutional Court of Ukraine has consistently referred to the principle of limiting
state power. In its Decision No. 5-r/2019 dated 13 June 2019, the Court emphasised that the
Constitution of Ukraine contains several key provisions regarding the exercise of state
power. These provisions establish that human rights and freedoms, along with their
guarantees, shape the content and direction of state activity. The state is accountable to
individuals for its actions, and its primary duty is to affirm and protect human rights (Art. 3).
Additionally, state power cannot be usurped (Art. 5), and it is exercised through the division
of legislative, executive, and judicial powers, with each branch functioning within the limits
prescribed by the Constitution and laws of Ukraine (Art. 6). The Constitution, as the
supreme legal authority, ensures that laws and other legal acts align with its norms, and it

28  Andras Sajo and Renata Uitz, The Constitution of Freedom: An Introduction to Legal Constitutionalism
(OUP 2017) 459.

29 S Maksymov, ‘Universality of Human Rights’ (2013) 1 Philosophy of Law and General Theory of Law 116.

30 Case no 1-33/99 (Death Penalty Case) Decision no 11-rp/99 (Constitutional Court of Ukraine,
29 December 1999) [2000] Official Gazette of Ukraine 4/126.
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has direct effect (Art. 8). Furthermore, state bodies and local governments, as well as their
officials, are required to act strictly within the scope of their constitutional powers and
responsibilities (Art. 19). These interconnected constitutional provisions reflect the
fundamental idea of constitutionalism, namely, the necessity to limit state power to
safeguard human rights. They also oblige state authorities to operate exclusively within
the constitutional goals set forth by Ukraine’s Constitution. The exercise of state power,
particularly through its division into legislative, executive, and judicial branches, along
with a system of checks and balances, ensures the stability of the constitutional system
and prevents the usurpation of power by any one branch or group, thereby safeguarding
the people’s right to shape the constitutional framework (subpara. 3.1 of the para.5 of the
reasoning section).”

In another decision, No. 6-1r/2019, dated 20 June 2019, the Court reaffirmed that under
Art. 19 of the Constitution, state authorities and local government bodies, along with
their officials, must act within the limits of their constitutional powers. This principle
ensures that the rule of law prevails in the exercise of state power and reinforces the
separation of powers. The division of state functions into legislative, executive, and
judicial branches, along with the system of checks and balances, is designed to uphold the
stability of the constitutional system and prevent any form of power usurpation, thereby
safeguarding the exclusive right of the people to define and modify the constitutional
order in Ukraine (para. 5 of the motivational part).*

Since its inception, the Constitutional Court of Ukraine has consistently supported the
doctrine of constituent power, a key concept in Western constitutionalism. This doctrine
holds that the Ukrainian people are the creators of the Constitution. For instance, in
Decision No. 4-zp dated 3 October 1997 (concerning the entry into force of the
Constitution), the Court highlighted that the Constitution, as the state’s Basic Law, is an
expression of the constituent power vested in the people.” This constituent power is
superior to established powers, such as legislative authority, and the Constitution itself
recognises the principle of separation of powers and defines the structure of established
governmental powers. The adoption of the Constitution by the Verkhovna Rada of Ukraine
reflected the exercise of constituent power by the parliament on behalf of the people. In
Decision No. 5-r/2019, dated 13 June 2019, the Court reiterated that the Constitution

31  Case no 1-17/2018(5133/16) (case of the National Commission for State Regulation in the Fields of
Energy and Utilities) Decision no 5-r/2019 (Constitutional Court of Ukraine, 13 June 2019) [2019]
Official Gazette of Ukraine 56/1949.

32 Case no 1-152/2019(3426/19) (regarding the constitutionality of the Decree of the President of Ukraine
"On the Early Termination of the Powers of the Verkhovna Rada of Ukraine and the Appointment of
Extraordinary Elections") Decision no 6-r/2019 (Constitutional Court of Ukraine, 20 June 2019) [2019]
Official Gazette of Ukraine 57/984.

33 Case no 18/183-97 (concerning the Entry Into Force of the Constitution of Ukraine) Decision no 4-zp
(Constitutional Court of Ukraine, 3 October 1997) [1997] Official Gazette of Ukraine 42/59.
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represents the sovereign will of the Ukrainian people, who are the true source of power. The
Constitution, as an act of constituent power, outlines the principles of the state system,
defines the scope and limits of state authority, and establishes the mechanisms for exercising
state power (subpara. 3.1 of the motivational part).**

Moreover, the Court emphasised that one of the Constitution's essential functions is to limit
state power, a secondary derivative of the constituent power of the people. By stating that
people exercise power through state authorities, the Constitution establishes that only the
people can determine which state bodies are authorised to act on their behalf.

One of the key functions of the Constitution of Ukraine is its role in restricting state
power. The Constitution limits the state's ability to unjustifiably interfere in individuals'
private lives and the activities of civil society institutions, as well as restraining the
usurpation and monopolisation of power. This is achieved primarily through the
principle of the separation of powers among the legislative, executive, and judicial
branches, ensuring that each branch operates within the constitutional and legal
boundaries established by the Constitution of Ukraine (Art. 6, pt. 2 of Art. 19).”® These
provisions, in conjunction with other parts of the Constitution, reflect the fundamental
principle of constitutionalism, which aims to limit state power to safeguard human rights
and freedoms. They also obligate those in power to act solely in accordance with the
purposes outlined in the Constitution.®® The Constitutional Court of Ukraine has
consistently upheld the legal stance that the powers of the President and the Verkhovna
Rada (Ukraine’s highest political authorities) are exclusively defined by the Constitution,
prohibiting the creation of laws that would grant them additional powers.”

34 Case no 1-17/2018(5133/16) (n 31).

35 Constitution of Ukraine no 254 k/96-BP of 28 June 1996 (amended 1 January 2020)
<https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#Text> accessed 25 June 2024.

36 See: Case no 1-17/2018(5133/16) (n 31) subpara 3.1(6), motivational pt; Case no 2-249/2019(5581/19)
(on the compliance of the Draft Law on Amendments to Article 106 of the Constitution of Ukraine (on
consolidating the powers of the President of Ukraine to establish independent regulatory bodies, the
National Anti-Corruption Bureau of Ukraine, appoint and dismiss the Director of the National Anti-
Corruption Bureau of Ukraine and the Director of the State Bureau of Investigation) (reg no 1014) with
the requirements of Articles 157 and 158 of the Constitution of Ukraine) Conclusion no 7-v/2019
(Constitutional Court of Ukraine, 16 December 2019) [2020] Official Gazet of Ukraine 4(2)/226,
para 9(2), motivational pt.

37  See: Case no 1-14/2003 (case of Activity Guarantees of a People’s Deputy of Ukraine) Decision
no 7-pn/2003 (Constitutional Court of Ukraine, 10 April 2003) [2003] Official Gazette of Ukraine
17/789; Case no 1-15/2004 (case of the Coordination Committee) Decision no 9-rp/2004
(Constitutional Court of Ukraine, 7 April 2004) [2004] Official Gazette of Ukraine 16/1122; Case
no 1-6/2007 (case of Dismissal of a Judge from an Administrative Position) Decision no 1-rp/2007
(Constitutional Court of Ukraine, 16 May 2007) [2007] Official Gazette of Ukraine 40/1589, 48/1992;
Case no 1-35/2009 (regarding the Constitutionally Established Procedure for Entry into Force of the Law)
Decision no 17-rp/2009 (Constitutional Court of Ukraine, 7 July 2009) [2009] Official Gazette of
Ukraine 55/1921; Case no 3-234/2018(3058/18) (regarding the Constitutionality of clause 13 of the
first part of Article 17 of the Law of Ukraine “On the National Anti-Corruption Bureau of Ukraine”)
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Furthermore, the doctrine of limited government includes the Court's conclusion that the
separation of state power into legislative, executive, and judicial branches is not an end in
itself but is intended to protect the rights and freedoms of citizens.”® The principle of
separation involves not only a division of powers but also their interaction through a system
of checks and balances, ensuring cooperation as a unified state authority. This principle only
holds meaning when all branches act within a unified legal framework. Strict adherence to
the Constitution and laws by all branches guarantees the proper functioning of the
separation of powers, fostering unity and serving as a vital condition for stability and peace
within the state (subpara. 4.1(2-4) of the motivational part).” Each branch of state power
must belong to one of the three categories—legislative, executive, or judicial—or have a
special status defined by the Constitution (subpara. 3.2 of the motivational part).*

At the same time, a democratic constitution also serves to limit the power of the people. The
Constitutional Court has noted that while the people possess the sovereign right to exercise
constituent power, they must do so within the constitutional framework (para. 20 of the
motivational part).* For example, the procedure for adopting a new version of the
Constitution or making amendments through popular initiative, as outlined in the 2012
Law on the All-Ukrainian Referendum, was declared unconstitutional.

The doctrine of inherent powers, closely linked to the principle of limiting authority, is often
applied by constitutional justice bodies concerning presidential powers in presidential or
mixed republics. In Ukraine, as in most developed countries, there is no explicit normative
provision for so-called "inherent powers."* Art. 106 (31) of the Constitution states that the
President exercises powers defined by the Constitution of Ukraine. Therefore, the President

Decision no 4-p (II)/2019 (Constitutional Court of Ukraine (Second Senate), 5 June 2019) [2019]
Official Gazette of Ukraine 53/1850; Case no 1-9/2020(197/20) (regarding the constitutionality of the
Decree of the President of Ukraine “On the appointment of A Sytnyk as the Director of the National
Anti-Corruption Bureau of Ukraine”) Decision no 9-r/2020 (Constitutional Court of Ukraine,
28 August 2020) [2020] Official Gazette of Ukraine 75/2410; Case no 1-19/2020(345/20) (regarding the
constitutionality of certain provisions of the Law of Ukraine “On the National Anti-Corruption Bureau
of Ukraine”) Decision no 11-r/2020 (Constitutional Court of Ukraine, 16 September 2020) [2020]
Official Gazette of Ukraine 81/2633.

38  Case no 1-40/2003 (case of amendments to Articles 29, 59, 78 and others of the Constitution of Ukraine)
Conclusion no 1-v/2003 (Constitutional Court of Ukraine, 30 October 2003) [2003] Official Gazette
of Ukraine 48/2535.

39  Case no 1-8/2008 (case of the Rules of Procedure of the Verkhovna Rada of Ukraine) Decision
no 4-rp/2008 (Constitutional Court of Ukraine, 1 April 2008) [2008] Official Gazette of Ukraine 28/904.

40 Caseno 1-17/2018(5133/16) (n 31).

41 Case no 1-1/2018(2556/14) (regarding the constitutionality of the Law of Ukraine “On All-Ukrainian
Referendum”) Decision no 4-r/2018 (Constitutional Court of Ukraine, 26 April 2018) [2018] Official
Gazette of Ukraine 41/1460.

42 Tetiana Slinko and others, Public Law: Modern Doctrines in Judicial and Law Enforcement Practice:
Educational Manual for Master's Degree Students of Higher Education (2nd [Master's] Level), Field of
Knowledge 08 “Law”, Specialization 081 “Law” (Pravo 2023) 58-9.
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cannot possess powers not specified in the Constitution. This position has been repeatedly
affirmed by the Constitutional Court of Ukraine, emphasising that the President's powers
are exhaustively defined by the Constitution, precluding the adoption of laws that establish
additional powers, rights or duties. Notable rulings include the Constitutional Court’s
decisions on 10 April 2003 (No. 7-rp, concerning guarantees for the activities of Members
of Parliament), 7 April 2004 (No. 9-rp, regarding the Coordination Committee),
16 May 2007 (No. 1-rp, concerning the dismissal of judges from administrative positions),
7 July 2009 (No. 17-rp/2009, on the constitutional procedure for laws coming into effect),
and 15 September 2009, (No. 21-rp/2009, regarding the constitutionality of certain
provisions of the Law of Ukraine on Television and Radio Broadcasting).

In the areas of foreign policy leadership, national security, and defence, the situation is
somewhat different. In a decision dated 15 January 2009, No. 2-rp/2009, the Constitutional
Court recognised the President's right, based on the Constitution’s provision on the direct
effect of its norms, to apply measures influencing the activities of entities engaged in foreign
policy to safeguard Ukraine's national interests and security. Specifically, the Court upheld
the constitutionality of a procedure requiring prior approval of candidates for positions
specified in the Presidential Act as a means of executing the President's constitutional
authority over foreign policy leadership.

A similar ruling was issued concerning the defence sector. According to the Constitutional
Court, the President of Ukraine, endowed with constitutional powers over national security
and defence, may approve a list of positions requiring coordination with the President. The
Court explicitly stated that “the head of state not only determines the general direction of
the country's foreign policy according to the principles set by the Verkhovna Rada of
Ukraine but also applies appropriate measures to influence the activities of foreign policy
actors to ensure Ukraine's national interests and security” (subpara. 3.1 (6) of the
motivational part).” Consequently, the Constitutional Court deemed constitutional a
Presidential Decree on prior approval of appointments to positions in the Ministry of
Foreign Affairs. Similarly, the Court validated the requirement for Presidential approval of
personnel appointments, as well as plans and schedules for military exercises and training,
as stipulated in a Presidential Decree, as such actions fall within the President’s
constitutional powers (subpara. 2.4 of the motivational part).*

The doctrine of inherent powers was also addressed in a separate opinion by Justice
V.V. Lemak concerning the Constitutional Court's decision of 16 September 2020, No. 11-r/2020.
Justice Lemak argued that, under the “inherent powers” doctrine, the President of Ukraine

43 Case no 1-2/2009 (regarding the constitutionality of the Decree of the President of Ukraine “On Some
Issues of Managing the State's Foreign Policy Activities”) Decision no 2-rp/2009 (Constitutional Court
of Ukraine, 15 January 2009) [2009] Official Gazette of Ukraine 5/139.

44 Caseno 1-3/2009 (regarding the constitutionality of the Decree of the President of Ukraine “On Some
Issues of Implementing Leadership in the Spheres of National Security and Defense”) Decision no 5-rp/2009
(Constitutional Court of Ukraine, 25 February 2009) [2009] Official Gazette of Ukraine 17/534.
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may exercise other powers derived from the President’s constitutional role, provided these
powers are lawful and do not contradict constitutional principles such as the separation of
powers, democracy, and respect for human rights. He cautioned, however, that the “inherent
powers” doctrine must not be interpreted too broadly or arbitrarily, as this could lead to
manipulation of constitutional norms, posing a threat to the Constitution's essence.*

At the same time, in matters of personnel appointments, the Constitutional Court chose not
to formulate a doctrine of inherent presidential powers, instead taking a formal and textual
approach to constitutional interpretation. The Court underscored the unconstitutionality of
granting the President the authority to appoint or dismiss the Director of the National Anti-
Corruption Bureau of Ukraine. This stance is reflected in the Constitutional Court's
decision regarding the constitutional submission of 50 Members of Parliament on the
constitutionality of certain provisions of the Law on the National Anti-Corruption Bureau
of Ukraine (16 September 2020, No. 11-r/2020)* and in the decision on the constitutional
submission of 51 Members of Parliament regarding the constitutionality of the Presidential
Decree appointing A. Sytnyk as Director of the National Anti-Corruption Bureau of
Ukraine (28 August 2020, No. 9-r/2020).*

5 CONCLUSIONS

One of the main ideas of modern constitutionalism is the principle of limited government.
In a legal democratic state, it is not the government that should dictate to civil society how
to act or teach citizens proper behaviour. Instead, society and each citizen should direct the
state toward actions that are beneficial to them. Otherwise, society and citizens might find
themselves with an absolute state masquerading as a constitution, encroaching on the
sphere of society and private life, and undermining standards of civil freedom.

The modern concept of the doctrine of limited government involves several key elements.
First, it requires the obligation of public authorities to act in accordance with the law, which
does not preclude these authorities from changing the law. Second, it imposes limitations
on legislative power, which, in different historical periods, have been based on natural law,
customary law, and human rights.

According to this concept, the main elements of constitutional limitation of state power are
as follows. First, there is the constitutional enshrinement and practical implementation of

45  Separate Opinion by Justice VV Lemak regarding Decision no 11-r/2020, Case no 1-19/2020(345/20)
(Constitutional Court of Ukraine, 16 September 2020) [2020] Official Gazette of Ukraine 81/2633.

46 Case no 1-19/2020(345/20) (n 37).

47 Case no 1-9/2020(197/20) (regarding the constitutionality of the Decree of the President of Ukraine
“On the Appointment of A Sytnyk as Director of the National Anti-Corruption Bureau of Ukraine”)
Decision no 9-r/2020 (Constitutional Court of Ukraine, 28 August 2020) [2020] Official Gazette of
Ukraine 75/2410.
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the principle of popular sovereignty, particularly the implementation of the doctrine of
constituent power in the context of adopting and amending the Constitution. Second, the
principle of the rule of law, meaning the limitation of state power by law, is central. This
component is realised through constitutional rules of legality, according to which the
powers of public authorities must be defined by the Constitution and laws. Third, the
principle of separation of powers entails the existence of relatively independent and separate
branches of power - legislative, executive, and judicial - and the establishment of
relationships between them that prevent the usurpation of all or most of the state power by
a single state organ, let alone a single person. Lastly, the limitation of power by human rights
is fundamental. State power derives from human rights and freedoms, and its main purpose
is to limit the state. Human rights are a kind of demand for the state to act or refrain from
certain actions and thus serve as a means of combating the abuse of state power.

A key role in defining the content of the doctrine of limited government and ensuring its
implementation in state practice is played by the Constitutional Court of Ukraine as the
body of constitutional control and the official interpreter of the Basic Law of Ukraine. From
the very beginning, this constitutional jurisdiction body has consistently upheld the
doctrine of constituent power, a principle known in Western constitutionalism, which
asserts the creator of the Constitution of Ukraine is the people. It also emphasises that “an
important function of the Constitution of Ukraine is to limit state power as secondary and
derivative from the constituent power of the people”

Furthermore, the rules of constitutional legality reflect the fundamental constitutionalism
principle of the necessity to limit state power to ensure human rights and freedoms and
obligate subjects endowed with state power to act solely in accordance with the objectives
established by the Constitution of Ukraine and so forth.
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AHOTAL|ISE YKPATHCbKOK) MOBOIO
[locnigHuLbKa cTaTTa

NOKTPUHA ObMEMEHOIO MPAB/IHHA Y NPABOBUX MO3WLIAX
KOHCTUTYLIIAHOTO CYQY YKPATHU

Temsana Cninbko, €82eniti Tkayerko*, llo6omup Jlemuanyux ma Cepziii Pedyuuiun

AHOTANLIA

Bemyn. Cymmuicmoy koHcmumyyiiinozo a0y nonseae y 060X 0CHOBHUX ACNEKMAX: 00MeNeHHS
OepicasHoi 610U ma 3abe3neveHHs 6epX06eHCMEA NPaes, 30Kkpema 3axucmy npas i c60600
moounuy. be3 mexanismie oOmexnceHHA OepiasHOi 61a0u 0epiasa HeMUHyHe BMPYHAEMbCA 6
HUMMS CYCHINbCMBA | NPUBAMHE HUMMS THOOUHY, 3azporcyrouu il npasam i c60600am.
Eesontoyis KoHcmumyyiiiHux cucmem y ni0epanvHo-0eMOKPAMUYHUX KpaiHax Oyna micHo
n06'a3aHa 3i 3MIUHEHHAM 2POMAOAHCOK020 CYCNIbCMEA mMa PO3BUIMKOM [HCIPYMeHMi6
KOHMPOTIO HAO 0epHABHOI0 671a0010. IcmopuuHo Us esoMmoUis nPotiuing wWax 6io abcomomHoi
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oepxcasu, Oe Oepicasa Oyna €OUHUM 67IACHUKOM i Oxcepenom 6na0u, 00 nibepanvHo-
OeMoKpamuuHoi Oepicasu, 0e 0eprasa CAYH UMb HAPOOY Ma 2POMAOSTHCOKOMY CYCHiNIbCMBY.

Pasom i3 yum icmopuunum 3pyuienHsm 6i06ynacs mpancopmayis inousioie i3 npocmux
2BUHIMUKIB Y MEXAHI3MI 0epHABHOT 610U 6 2POMAOAH NPAB060T 0epiasuU, AKi 6UMAAIOMY 6i0
Oepicasu CrMpuManocmi Ons 3axucmy iHoueioyanvHoi c60600u. Oowieio 3 yeHmpanvHux ideil
KOHCMUMYyUioHANI3MY € NPUHUUN 00MeNeHOCMI NPABNiHHA. Memor crmammi € aHani3 npasosux
nosuyitt Koncmumyuyiiinozo Cy0y Ykpainu ugo0o 00kmpuHu obmesnernozo npasninns. 3okpema,
docnioncyemocs, ik Cyo maymadumo Kno4o6i enemenmu yiel 00KMpPUHU, MAKi K 6ePX0BEHCIB0
npasa, nodin 61a0u, NPasa nOOUHY i 2POMAOTHUHA, 4 MAKOH 00KMPuUHa ycmanos4oi énaou. i
ma iHwi n06'sI3ami 3 HUMU NUMAHHS CIMAHOBIAMb 0CHOBY 00CTIIONHEHHS 6 Uill cmammi.

Memoou. [ns eusuennss OoKmpuHu 00MexneH020 NPABTIHHA ma il eleMenmis, a MaxKoxc Ons
aHATI3Y NPABOBUX NOZUUILI, NO8 A3AHUX i3 UUM NUMAHHSM, OY7I0 BUKOPUCMAHO HU3KY MemOoOis.
3a 00momo2010 CUCTEMHO-CIPYKMYPHO20 MemOoOy OXAPAKMEPU30BAHO HOHAMMA i 3micm
O0OKMPUHU 00MeNEeH020 OepHcasH020 NPABTIHHA MA i KI0408i efleMeHmy, 30KpeMa NPUHYUN
8epxoseHcmea npaed, NPUHUUN noodiny 6nadu, npasa MoOUHU i 2POMAOSHUHA, OOKMPUHY
npaeosoi depicasu, ycmanosuy 61a0y. /10ziko-npasosuii memoo cnpuse yceidomueHHI0 noensLoie
HAYKOB1i6 HA CIAHOBIIEHHS A PO3BUMOK BUEHHS NP0 OOMedNceHe OepiasHe NPABIIHH, 4 MAKOK
iXHi noensou Ha 3micm tioeo enmemenmis. Kpim moeo, 0ns amanisy npasosux no3uuiil
Koncmumyugiiinozo Cydy Ykpainu 6ynu euxopucmani npasosi memoou, maxi AK 00CiONeHHS
KOHCMUMYYilIHUX MeKCcmis, nepeuHHo20 3aKOH00A8CMEa ma cy0080i NPAKMUKU.

Pesynomamu ma éucHoséku. Y cmammi 6y10 po3easHymo icropuuHuil po3eumox i cyuacnuii
CaH KoHUenyii 0omesiceHo20 NPAasiHH, 00CIONEHO 1T 36 5I3K1 3 0OKMPUHOIO YCIMAHO840T 671A0U,
NPUHLUNOM BePXOBEHCINEA NPABA, KOHUENUiew npas i 60600 MHOOUHU MaA NPUHLUNOM NOOiny
énaou. Pesynomamom O00CniOneHHA € CUCMEMAMU30BAHULI DPO32A0 NPABOBUX NO3ULiLL
Koncmumyuiiinozo Cydy Ykpainu w000 00KMpuHu 06mexceH0z0 NpaeniHHAi, AKA € KAH0H06010
0M0POI0 CYHACHO20 YKPAIHCbK020 KOHCmumyuionanismy. Bcmanoseneno, uo Koncmumyuyitinuil
Cy0 Ykpainu 3 camozo nouamky nocnidoéHo niomeepoiyeas icmomui enemenmu 0OKMpUHu
obmedxneH020 OepiasHozo npaeninni. Lli enemenmu ymeopowms 00KMpuHy ycmanoe4oi énaou
ma @PyHOAMeHMAanvHuti NPUHYUN KOHCIMUMYUIOHANI3MY, AKULL NiOKpecnioe HeoOXioHicmp
obmescentss Oepicaenoi 6nadu Ons 3axucmy npas i c60600 mwoounu. Kpim mozo, Cyo
00MPUMYEMbCA OYMKU, W0 OpeaHi3auis ma 30ilicCHeHHS 0epHa6HOT 61a0U HA OCHOBI NOJInY HA
3aK0H00a61Yy, 6UKOHABYY Ma CYO08Y 2iNKU 671A0U He € CAMOUINTII0, A MAE HA Memi 3abe3nedumu
3axucm npae i c60600 ocoou.

Kntouosi cnosa: Koncmumyuyitinuii cyo, oOmesicere npasinHs, KOHCMUMYyioOHALi3M, 00MeHeHHs
OeprcasHoi 611a0u, npasa moOUHY, YCMAaHo84a 671a0a, 8ePX0BEHCNE0 NPasa, nodizn éna0u.
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